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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ROCKY MOUNTAIN FARMERS UNION;
REDWOOD COUNTY MINNESOTA
CORN AND SOYBEANS GROWERS;
PENNY NEWMAN GRAIN, INC.;
GROWTH ENERGY and the
RENEWABLE FUELS ASSOCIATION,

Plaintiffs,
V.
JAMES N. GOLDSTENE, in his official
capacity as Executive Officer of the
California Air Resources Board,

Defendant.

Case No. 1:09-cv-02234-1L.JO-DLB
CORRECTED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF

28 U.S.C. §§ 1331, 1343]

Plaintiffs Rocky Mountain Farmers Union, Redwood County Minnesota Corn and

Soybean Growers, Penny Newman Grain, Inc., Growth Energy, and Renewable Fuels

Association respectfully state the following claims for declaratory and injunctive relief against

Defendant James N, Goldstene, Executive Officer of the California Air Resources Board:

NATURE OF THE ACTION

I. This is a civil action for declaratory and injunctive relief under the Commerce

and Supremacy Clauses of the U.S. Constitution. This action challenges the constitutionality

of the California Low Carbon Fuel Standard (“LLCFS”), which was recently adopted by the
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California Air Resources Board. The LCFS is unconstitutional because (i) it conflicts with and
is preempted by federal law, including the Energy Independence and Security Act of 2007; (ii)
it interferes with the regulation of interstate commerce; and (iii) it discriminates against out-of-
state corn ethanol producers and importers and improperly regulates their extraterritorial
conduct. Defendant Goldstene is the state officer charged with enforcement of the challenged
regulation. Absent relief from this Court, which has jurisdiction over this action pursuant to 28

U.S.C. §8§ 1331, 1343(a)(3), the Plaintiffs will suffer irreparable harm.

APPLICABLE STATUTES, JURISDICTION,
VENUE, AND DESCRIPTION OF PARTIES

2. This action arises under 42 U.S.C. § 1983; the Commerce Clause of the U.S.
Constitution, Article 1, Secﬁqn 8, clause 3; the Supremacy Clause of the U.S. Constitution,
Article VI, paragraph 2; and the Clean Air Act (“CAA™), 42 U.S.C. §§ 7401-7671.

3. This Court has subject matter jurisdiction over this action pursnant to 28 U.S.C,
§ 1331 (federal question jurisdiction) and 28 U.S.C. § 1343(a)(3) (jurisdiction to redress
constitutional violations). Venue is proper in this Court under 28 U.S.C. § 1391(b). This
Court is authorized to issue a declaratory judgment pursuant to 28 U.S.C.§§ 2201, 2202.

4, Plaintiff Rocky Mountain Farmers Union (“RMFU”) is a cooperative
agsociation representing family farmers and ranchers in Wyoming, Colorado, and New
Mexico. Iis members include farmers who grow No. 2 com for use in producing ethanol
nationwide.’

5. Plaintiff Redwood County Minnesota Corn and Soybean Growers (“Minnesota
Growers Association ™) is a not-for-profit corporation whose members, located in Redwood
County, Minnesota, include farmers who grow No. 2 corn for use in producing ethanol
nationwide. The Minnesota Growers Association, and the RMFU are hereinafter referred to
collectively as the “farmer plaintiffs.”

1
i

* No. 2 corn is the hard grain used in animal feed and ethanol production, different from the sweet corn sold for
human consumption,
{7011/002/00246710.D0OC} 2
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6. Plaintiff Penny Newman Grain, Inc. (“Penny Newman™) is a leading merchant
in the market for grains and feed by-products in the southern San Joaquin Valley and
worldwide. Founded in 1878 as a mercantile store in Fresno, California, it maintains its
headquarters at 2691 S. Cedar Avenue, and has other offices in California and Tennessee. The
headquarters office shares a 62-acre site with a rail and truck loading/unloading facility,
enclosed warehousing for 75,000 tons of dry commodities, open storage for an additional
75,000 tons of dry commodities, and tank storage for four million gallons of liquid
commodities. Penny Newman- also has substantial commodities handling and storage facilities
in Hanford and Bakersfield.

7. Plaintiff Growth Energy is a non-profit corporation committed to the promise of
agriculture and growing America’s economy through cleaner, greener energy. Growth Energy
was formed in 2009 and its members include firms that produce ethanol for use in motor fuels
sold in Fresno County and other parts of the State, as well as other companies who provide
equipment and technology used to produce ethanol from corn.

8. Plaintiff Renewable Fuels Association (“RFA”) is a trade association whose
members include a broad cross-section of businesses, individuals, and organizations dedicated
to the expansion of the fuel ethanol industry in the United States. Its members include
producers of ethanol for use in motor vehicle fuels sold in Fresno County and other parts of
California; importers of ethanol into California from other states; growers of corn for use in the
production of ethanol; and marketers of distillers grains and other feed co-products in the
State. RFA members have been, and will continue to be, directly and adversely affected by the
LCFS and its regulation of corn ethanol producers and importers and related industries.

9. Defendant James N. Goldstene is named as a defendant in his official capacity
as Executive Director of CARB. He is the official charged with enforcement of the challenged
regulation, and is authorized under the LCFS to investigate noncompliance with the regulation

and impose fines for noncompliance.

i/
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GENERAL ALLEGATIONS

A. Ethanol and Its Co-Products

10. Ethanol has been used‘ as motor fuel in the United States since at least 1908,
when the Model T was designed to run on alcohol. Since then, ethanol has been an important
domestic alternative to foreign oil, and has been found to have significant environmental
benefits, such as reducing smog-forming air pollutants and carcinogenic emissions, when
blended into gasoline.

11.  Significantly, ethanol reduces greenhouse gas (“GHG”) emissions. FEthanol
reduces direct GHG emissions between 48 to 59% compared to gasoline. New processing énd
agricultural technologies, as well as additional feedstocks, promise even higher CO,
reductions.

12. In 2008, more than 9 billion gallons of ethanol were produced and used in the
United States, reducing COj-equivalent GHG emissions by approximately 14 million tons.
This reduction is equivalent fo removing more than 2.1 million cars from America’s roadways.

13.  Ethanol is used in domestic fuel in primarily two forms: ES8S, which blends
85% ethanol with 15% gasoline; and E10, which blends 10% ethanol with 90% gasoline.

14.  Approximately 98% of U.S. ethanol is derived from corn. No matter where
corn is grown, or where it is turned into ethanol, or how it is turned into ethanol (the two
methods are known as dry-milling and wet-milling), the resulting corn ethanol is a fungible
commodity. In other words, corn ethanol made in Iowa with Illinois corn, in a dry-mill process
using natural gas, is identical to corn ethanol made in California with California corn, produced
by any process.

15.  Finished corn ethanol travels by truck or rail to facilities where it is blended

with gasoline, either as an oxygenate in reformulated gasoline, or as the primary component of

E85.
1
1
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16. Since the first embargo by the Organization of the Petroleum Exporting
Countries in the 1970’s, the use of corn-based ethanol has displaced part of the petroleum
needed to fuel U.S. cars and trucks in steadily rising increments.

17.  While producing more corn for ethanol, America’s farmers have also increased
the yield from their croplands, increased exports of corn to feed foreign livestock, and
decreased the area of land under tillage needed to produce com.

18.  The corn ethanol industry also provides much-needed employment in rural and
farming areas. The industry employed nearly hall’ a million Americans in 2008, during one of
the worst recessions in U.S. history. It also contributed an estimated $65.5 billion to the
Nation’s Gross Domestic Product in 2008, of which more than $4.3 billion was invested in new
capacity.

19.  One imiaortant co-product of ethanol made from comn starch are “distillers
grains,” an animal nutrient used in cattle, dairy, swine and poultry operations worldwide,
including on ranches and farms in the southern San Joaquin Valley. Distillers’ grains are a
high-protein alternative to corn and soy meal, and are increasingly used to replace grain in
animal diets.

20.  The market for distillers grains is a critical part of the business of many corn

ethanol production companies, including the members of Growth Energy and the Renewable

Fuels Association, as well as companies that trade in distillers’ grains. Penny Newman is a
leading merchant in the DSG market, including in the southern San Joaquin Valiey.

B. Federal Law And Policy On Ethanol

21.  Against that backdrop, the last two American presidents have recognized the
need for mandates that require the oil companies to add ethanol to gasoline. As President
Obama observed earlier this year, the emergence of the corn ethanol industry has made the

industry “the primary near-term option for insulating consumers against future o1l shocks.”
H
1
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22.  There has also been a broad consensus in Congress for decades that the U.S.
ethanol industry has needed time to build a domestic production base free from predatory
competition with foreign ethanol producers, who are controlled by foreign state-supported
agricultural and energy enterprises that in turn are subject to little or no land conservation rules
or fair-labor legislation. As then-Senator Obama remarked in one debate in 2007, it was not
the purpose of federal law to “replace our dependence on foreign oil with a new dependence on
foreign ethanol.” As President Obama and others have recognized, the survival of the U.S.
corn ethanol industry is critical to the transition from ethanol produced solely from com starch
to ethanol produced from a variety of plants and other types of biomass.

23.  In the Energy Tax Act of 1978, Congress provided an éxemption to a federal
fuel excise tax on gasoline for fuel blended with at least 10% ethanol. In 1982, the Surface
Transportation Assistance Act raised the gasoline excise tax, while increasing the exemption
for ethanol. Later federal legislation in 1984, 1988, and 1990 further promoted the use of
ethanol on the Nation’s highways. The Transportation Efficiency Act of the 21st Century,
enacted by Congress in 1998, extends ethanol tax incentives.

24. In 1990, Congress amended the Clean Air Act, and created new gasoline
standards to reduce fuel emissions in highly polluted cites across the United States. The
legislation required gasoline to contain fuel oxygenates, cleaner-burning additives that include
ethanol.

25.  On August 8, 2005, Congress enacted the Energy Policy Act of 2005, which
sets a national goal of 30% penetration of alternative fuels in certain vehicles by 2010, and
mandates the use of more than 7.5 billion gallons of ethanol and biodiesel by 2012. The Act
also requires the federal government, alternative fuel providers, state and local governments,
and private fleets to purchase vehicles that run on alternative fuels.

26. Two years later, on December 19, 2007, the President signed into law the
Energy Independence and Security Act of 2007 (“EISA”). This comprehensive energy

legislation increases the use of renewable fuels to 36 billion gallons by 2022, most of which
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was intended to be corn ethanol. The Act provides that “the production of transportation fuels
from renewable energy would help the United States meet rapidly growing domestic and global
energy demands, reduce the dependence of the United States on energy imported from volatile
regions of the world that are ﬁolitioaily unstable, stabilize the cost and availability of energy,
and safeguard the economy and security of the United States.,” Pub. L. 110-140, 121 Stat.
1492, 1722, § 806 (2007). The law requires the blending of increasing levels of ethanol into
gasoline, starting this year. EISA also creates ambitious mandates for using ethanol from other
feedstocks in addition to corm.

27.  Achieving the targets set by EISA will require advances in biofuel development,
continued private and public investments to compete with the prevailing business models of the
oil industry, and the preservation of the American ethanol industry | against predatory
competition. Scientists across the nation are attempting to discover how to produce ethanol
from domestic sources other than from corn. Biorefinery engineers are reducing their
facilities” need for fossil-based fuels such as natural gas, or electricity produced from coal, to
produce ethanol.

28.  In EISA, Congress also recognized the potential need to evaluate the GHG
emissions from biofuels usage, including corn ethanol. However, in light of the uncertainty of
the scientific and economic principles necessary for assessing GHG emissions associated with
biofuels, as well as the national interest in fostering the domestic corn ethanol industry and
energy independence, Congress struck a balance and exempted ethanol produced at existing
ethanol biorefineries and biorefineries then under construction from GHG reduction
requirements.

29.  Specifically, Congress limited any requirement to consider the potential GHG
emissions impact of ethanol usage to ethanol produced at biorefineries that began construction
on or after the date EISA was passed. See 42 U.S.C. § 7545(0)(2)(A)(i). As part of the dual
goals of EISA to reduce dependence on foreign oil and to encourage further biofuel innovation,

Congress thus “grandfathered” first generation biofuels. CARB, on the other hand, has
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disagreed with the grandfathering of “existing and planned corn ethanol production plans from
the GHG requirements,” and creates a different, conflicting set of incentives for the
“innovation and development of law carbon fuels” that discourages the use of biofuels from
grandfathered facilities.

30.  Congress also gave the U.S. Environmental Protection Agency (“EPA”)
authority to take additional steps to ensure that ethanol would be available from facilities like
those operated by the members of Growth Energy and RFA, and to ensure that any regulation
of biofuels “shall not ... restrict geographic areas in which renewable fuels may be used” or
“harm the economy” of any State or region of the United States. 42 U.S.C.
§§ 7545(0X2)(A)(ii)(I1)(aa), 7545(0)(7)(A). Although CARB has acknowledged that each
“State is expected to consume an amount of [corn ethanol] production roughly proportional to
its share of overall U.S. transportation fuel consumption,” the effect of its LCFS regulation will
be to draw more foreign ethanol and so-called “advanced” ethanol “to California in the next 10
years,” and less of the corn ethanol expressly grandfathered by Congress.

31.  Congress, the President, the American farming community, and the ethanol
industry are all partners in the drive to use ethanol to reduce America’s dependence on foreign
energy.

C. CARB’s Low Carbon Fuel Standard (“LCFS”) Regulation

32.  In 2006, the California Legislature passed the “Global Warming Solutions Act”
to address public concern about the potential for man-made climate change, or global warming.

33.  The goals of the Global Warming Solutions Act are not inconsistent with the
goals of EISA and other federal laws, because the federal statutes also seek to reduce GHG
emissions from the transportation sector. However, the specific steps taken by CARB to
implement the Global Warming Solutions Act are flawed, and violate federal law.

34. In response to the Act, Governor Schwarzenegger in 2007 ordered the
establishment of separate state regulations to govern the use of ethanol in gasoline sold in

California, to reduce GHG emissions and address the issue of global warming.
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35.  Earlier this year, the California Air Resources Board (“CARB”) approved a set
of regulations to govern the marketing of gasoline-ethanol blends sold in California, called the
“Low Carbon Fuel Standard” (“LCFS”) regulation.

36.  The focus of the LCFS is the “carbon intensity” of all feedstocks and fuel
sources used in California. . Although it does not directly dictate the content of any individual
batches or types of fuels, the LCFS applies to “any transportation fuel” sold in California,
including all fuels containing any amount of corn ethanol. LCFS § 95480.1(a)(1), (a)(8), and
(a)(10).

37.  The LCFS regulates all “producers” and “importers” of all covered fuels,
requiring them to use state-approved methods to determine the carbon-intensity levels for the
total amount of fuel they provide in California. LCFS § 95481(a)(36)—(a)(37), & (a)(23)-
(a)(25); LCFS § 95486(a). Every year, starting in 2011, LCFS sets a steadily decreasing,
statewide average carbon intensity value for all fuels (labeled Table 1 in the regulations, which
are attached as Exhibit 1 to the Corrected Complaint). LCES §§ 95482 & 95483.

38.  Regulated parties must compare the carbon intensity of their fuels with the
statewide average for the year. If the overall carbon intensity of products sold by a regulated
party is below the statewide average, that party may generate a credit, provided it has obtained
state approval to generate credits. LCFS § 95484(d)(2). If the overall carbon intensity of
products sold by a regulated party is above the statewide average, that party will generate a
deficit. LCFS § 95485. Deficits must be canceled by either retiring or purchasing credits from
others. LCFS § 95484(b).

39.  CARB issued a “look-up table” as part of the LCES that assigns carbon intensity
values to different fuels according to CARB’s assumptions about their “fuel pathway.” LCFS
§ 95486(b). (The “look-up table” is Table 6 in section 95486(b) of the regulation, attached
hereto as Exhibit 1.) For the ethanol “fuel pathways,” CARB made numerous assumptions
about various processes associated with the lifecycle of corn ethanol from the time corn is first

planted until the time when the ethanol from the corn reaches the end-user in California. Those
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assumptions include: farming practices (including how the corn is fertilized and harvested);
transportation of the corn to an ethanol biorefinery; the production process used at the
biorefinery (including the energy used to convért the corn into ethanol, the efficiency of the
plant and process, and the value of the process’s co-products); how the ethanol produced at the
biorefinery is transported to the end-users in California; and the ultimate combustion of the
fuel containing that ethanol in end-users’ vehicles in California.

40.  For ethanol produced outside California, only two parts of the overall lifecycle
of the ethanol—transportation of the ethanol within California and the combustion of ethanol
in a motor vehicle in operation—occur inside California.

41.  As part of the assumptions underlying the “look-up table,” CARB purported to
gauge the so-called indirect “land use or other indirect effect” from the production of corn
itself, predominately in the Midwest, ascribing a penalty to all comn ethanol based on its
assumed indirect contribution to worldwide GHG emissions. In CARB’s view, by
participating in the market for certain biofuels, regulated parties incentivize other, non-
regulated parties all over the world to turn non-agricultural land into agricultural land; that
land-use change by third parties supposedly releases GHG emissions, which CARB in turn
attribﬁtes to the use of biofuels in this country.

42.  The LCFS thus penalizes all corn ethanol based on the purported indirect effects
of assumed farming practices that occur predominately outside California, and through the
regulation, California seeks to curb or eliminate these farming practices throughout the United
States and beyond by making the entire corn ethanol market responsible for them.

43.  Unlike federal law, the LCFS draws significant distinctions between ethanol
made from corn grown in the United States and ethano! made from sugar cane grown overseas
(mainly, if not exclusively, Brazil), assigning to cane ethanol comparatively favorable carbon
intensity vis-a-vis corn ethanol. The effect of the LCFS regulation thus will be to require
regulated entities producing gasoline for sale in California quickly to try to obtain ethanol

produced in Brazil, not the United States. This will injure the business of all corn ethanol
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biorefineries in the United States, including those located in California.

44.  The LCFS also draws significant distinctions among different producers of U.S.
corn ethanol, depending on whether the ethlanol is produced in California or outside California.
The effect of those regulatory distinctions is to drive corn ethanol out of the California market
for reasons independent of CARB’s preference for Brazilian ethanol.

45.  Notably, for at least four corn ethanol fuel pathways, the “look-up table” assigns
a higher total carbon intensity value to corn ethanol originating in the Midwest than to identical
com ethanol originating in California,. based on factors almost entirely beyond any single
producer’s control. One reason for the discrepancy is that the LCFS makes Midwest corn
ethanol producers and importers responsible for the carbon emitted during the interstate
transportation of their ethanol. Another reason for the discrepancy is CARB’s apparent belief
that California ethanol facilities will obtain more of their electricity from renewable and
nuclear power sources. This interstate distinction is integral to and not functionally severable
from the rest of the LCFS regulation, and there is no evidence that CARB would have adopted
the other portions of the LCFS regulation without this distinction.

46, Under the LCFS, being able to generate credits, which are necessary for
regulated parties to cancel their deficits, is valuable; otherwise, to continue to sell fuel in
California, a regulated party must purchase credits, raising the cost of its product. The LCFS
provides that a regulated party may generate credits only if the state approves of how that party
produces, ships, delivers, and distributes its product, beginning at the location(s) where some
components are or produced, be they in-state or out-of-state, and ending in California. LCFS §
95484(d)(2).

47.  Furthermore, to continue to generate credits, a regulated party must seek state
approval whenever that party makes a material change to any aspect of its sﬁipping, delivery,
and distribution methods. LCFS § 95484(d)(2)(D). The LCFS, in short, makes California the
arbiter of interstate transportation of fuel and feedstocks.

il
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48. A “regulated party is subject to penalties to the extent permitted under State
law.” LCFS § 95484(b)(4)(B). Any violation of the LCFS regulation can also be enjoined.
LCFS § 95484(e).

D. The Effects and Consequences of the LCFS

49, CARB expressly recognizes that the effect of the LCFS regulation will be to
eliminate the California market for Midwest ethanol. Specifically, CARB expects “decreasing
volumes of Midwestern corn ethanol,” while California corn ethanol remains constant. CARB
projects that the LCFS regulation will displace fuel feedstocks imported into California from
other states, replacing them with biofuels produced in-state, which “keeps more money in the
State.”

50.  While it effectively closes the California market to Midwest ethanol, the LCFS
regulation produces no local benefits. As CARB concedes, unless it succeeds in exporting 1ts
regulatory scheme to other jurisdictions across the country and around the world, “fuel
producers are free to ship lower-carbon-intensity fuels” to California, “while shipping higher-
carbon-intensity fuels elsewhere.”

51.  CARB’s regulatory approach to GHG emissions (i.e, considering the Eifecycle_
of a fuel from “seed-to-wheel,” see § 39 above) atiributes GHG emissions that theoretically
could be released outside of California to atterivated conduct inside California.

52.  Further, it is generally acknowledged that GHG emissions mix into the
atmosphere so thoroughly that their only effects are worldwide. Stated differently, the
immediate locality from which the GHG is emitted is affected no more or no less than the
entire world. Therefore, a ton of GHG emitted in India or China has the same effect on GHGs
in California as a ton of GIHGs emitted in California or Iowa.

53.  CARB has recognized that “GHG emission reductions by the LCFS alone will
not result in significant climate change.” It has stated that “[i]t is unlikely that the LCFS
alone will result in any measurable climate change and reduction of global warming,” and

notes that one commenter provided an independent analysis of the effect of the LLCFS using the
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climate model used by the Intergovernmental Panel on Climate Change to show that the impact
of the LCFS would be “undetectable.”

54.  CARB has also acknowledged that “[i]t is highly likely that supplies of ethanol
with the lowest carbon intensity will be sent to California with the remaining ‘high intensity’
ethanol being sold outside of California.” “The end result of this fuel ‘shuffling’ process is
little or no net change in fuel carbon-intensity on a global scale.”

55.  Once the LCFS regulation is fully implemented, ethano! produced from com
starch by biorefineries located outside California will be excluded from the California market.
By requiring the phase-out of such corn ethanol produced in the United States, the LCIS
regulation will irreparably harm the market for renewable fuels and their co-products,
including ethanol produced from corn starch and distillers” grains, in the United States.

56. While there are virtually no local benefits to the LCFS regulation, all plaintiffs
in this action are injured by that regulation and the distinctions it draws among different
sources of ethanol from biorefineries currently in production or that were in production at the
time when EISA was enacted, and because the LCFS regulation will eliminate corn ethanol
produced in the United States from use in gasoline sold in California.

57.  Once the LCFS regulation is fully implemented, companies selling gasoline in
California will not use U.S. corn ethanol because the LCFS regulation will make the use of
U.S. corn ethanol economically impracticable. Companies selling gasoline in California will
use ethanol from other sources, including ethanol imported from overseas.

58.  California is the largest single state market for corn ethanol in the United States.
Because it will be economically impracticable for companies subject to the LCFS to continue
to rely on ethanol produced from corn starch, the market for corn growers nationwide,
including com by the farmer plaintiffs, will be substantially reduced, and will be subject to
increased volatility, Each farmer plaintiff will be deprived of revenue, profits and goodwill as
a result of implementation of the LCFS regulation. As a result, each farmer plaintiff has

suffered a loss in the value of its business.
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59.  California is also a very significant market for distillers’ grains. It is
economically impracticable to produce large volumes of distillers’ grains except at corn
ethanol biorefineries. The volume of distillers’ grains produced, and the volume of distillers’
grains available for marketing, is directly related to the volume of ethanol produced from corn
starch in the United States. The LCFS regulation will reduce the volume of corn starch ethanol
produced in the United States and the volume of distillers’ grains produced in the United
States. Because Penny Newman Grain trades in distillers’ grains, particularly in California, the
LCFS regulation will deprive Penny Newman Grains of revenue, profits and goodwill,
inchuding revenue, profits and goodwill generated by its operations in Fresno, Hanford and
Bakersfield. As a result, Penny Newman Grains has suffered a loss in the value of its business.

60.  Members of Growth Energy and RFA own and operate corn-starch ethanol
biorefineries across the United States. Because the LCFS regulation will close California as a
market for corn-starch ethanol once the regulation is fully implemented, the L.CFS regulation
will deprive those members of Growth Energy and RFA of revenue, profits and goodwill. Asa
result, plaintiffs’ members have suffered a loss in the value of their businesses.

CLAIMS FOR RELIEF
COUNT I—FOR DECLARATORY AND INJUNCTIVE RELIEF
THE LCFS IS PREEMPTED BY FEDERAL LAW

61.  Plaintiffs reallege paragraphs 1 through 60 of this Corrected Complaint as if
fully set forth herein.

62.  The U.S. Constitution makes federal faw and regulations “the supreme Law of
the Land.” U.S. ConsT. art. VI, cl. 2.

63.  State laws and regulations that conflict with federal requirements are also
preempted, and a conflict will be found, when the state law or regulation “stands as an obstacle
to the accomplishment and execution of the full purposes and objectives of Congress.” Int’l
Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987). A state law or regulation is also preempted

“if it interferes with the methods by which the federal statute was designed to reach this goal.”
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Id. at 494,

64.  When Congress enacted the Energy Independence and Security Act (“EISA”) in
2007, it expressly exempted existing corn ethanol biorefineries (that were either in production
or under construction on the date the EISA was enacted) from the requirement of having to
claim or demonstrate reductions in GHG emissions. 42 U.S.C. § 7545(0)(2)(A)(1). The
purpose of the §211(0) exemption was to protect investments in and the business value of corn
ethanol biorefineries that existed when EISA was enacted, and thereby encourage further
innovation.

65.  Under the EISA, the members of Growth Energy and RFA are exempt under
§211(0) from a requirement to claim or demonstrate reductions in GHG emissions because
they operate facilities that are exempt.

66.  The LCFS interferes with and frustrates the EISA because it effectively
excludes ethanol production facilities operated by the members of Growth Energy and RFA
from participating in the market for ethanol as a blending fuel for gasoline for sale in
California. The LCFS discourages and, as a practical matter, prevents ethanol from those
production facilities from participation in the state market.

67.  State regulations such as the LCFS cannot prohibit or limit the sale of ethanol
products based on the level of GHG emissions purportedly attributed to them when Congress
has specifically foreclosed limitations on the sale of the same ethanol products based on GHG
emissions.

68.  More broadly, the LCFS regulation cannot create a different and conflicting set
of incentives for ethanol producers from those adopted by Congress in the EISA. Congress
sought to ensure future innovation by guaranteeing a market for ethanol from then-existing
facilities, whereas CARB seeks to force innovation by rendering ethanol from those same
facilities unmarketable in California. Thus, the LCFS regulation “stands as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress” in the EISA.

i
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69.  Indeed, CARB has stated that “[w]e believe the regulation is sending correct
signals to the market that biofuels made from food crops are not going to ultimately get us to
the end goal. To this point, the addition of indirect effects to fuel carbon intensities will help
spur innovation for fuels derived from renewable sources, thus providing more fuel choices
and diversifying the fuel pool.” Therefore, the LCFS poses an additional obstacle to
Congress’s objectives in the EISA.

70.  Moreover, regulation of ethanol in motor vehicle fuel to achieve global GHG
reductions is not a traditional area of regulation ih California or any other State. Stale
regulations cannot prohibit or limit the sale of ethanol products based on the level of GHG
emissions attributed to them when Congress has specifically foreclosed prohibitions or
limitations on the sale of the same ethanol products based on the level of GHG emissions
aftributed to them.

71. CARB’s enactment and enforcement of the LCFS intrudes upon a field
expressly reserved by Congress for federal regulation, and its actions conflict with federal
regulation of ethanol in motor vehicle fuel.

72.  In addition, gasoline providers in California to whom plaintiffs sell ethanol are
assured by EISA of the ability to use any type of corn ethanol from exempt facilities in
blending gasoline for sale anywhere in the United States. Sections 211(0)(2)(A)(i) and
211(0)(2)(A)iii)(I)(aa) of the EISA provide that federal regulations may not “restrict”
geographic areas in which renewable fuels including ethanol from exempt production facilities
may be used. 42 U.S.C. §§ 7545(0)(2)A)(H), (0)2)(A)(iii)(II)(aa). The LCFS has the effect
of prohibiting the use of corn ethanol from those exempt facilities in California, thereby
disadvantaging members of Growth Energy and RFA.

73.  The LCFS also interferes with the U.S. Environmental Protection Agency’s
discretion under the EISA to adjust the percent reductions in lifecycle GHG emissions
standards set forth by Congress based on commercial feasibility, as well as the EPA’s

discretion to waive such requirements altogether based on EPA’s determination of harm to the
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economy or environment of a state, region, or the United States. See 42 U.S5.C. §§ 7545(0)(4),
7475(0)THA). Congress, in furthering its goal of energy independence, thus provided a means
for ensuring a robust domestic ethanol supply, whereas, regardless of commercial feasibility or
impacts on the economy, the LCFS would force the importation of foreign feedstocks.

74,  Accordingly, the LCFS is preempted by federal law.

75.  The portions of the LCFS regulation that are preempted by federal law are not
severable from the balance of the LCFS regulation.

76.  All Plaintiffs in this action are injured by this aspect of the LCFS.

77. Thése violations of the U.S. Constitution threaten Plaintiffs with irreparable
injury for which there is no adequate remedy at law.

COUNT II - FOR DECLARATORY AND INJUNCTIVE RELIEF

THE LCFS IMPROPERLY REGULATES, DISCRIMINATES AGAINST,
AND UNDULY BURDENS INTERSTATE COMMERCE

78.  Plaintiffs reallege paragraphs 1 through 77 of this Corrected Complaint as if
fully set forth herein.

79.  The Commerce Clause of the U.S. Constitution provides that “Congress shall
have Power . . . To regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes; ...” U.S. Const. art. I, sect. §, cl. 3.

80.  The Commerce Clause prohibits state laws and regulations that, infer alia, (1)
discriminate against interstate commerce; (ii) regulate extraterritorial commerce; or (iii) unduly
burden interstate and extraterritorial commerce.

81.  The LCFS facially and unconstitutionally discriminates against Midwest corn
ethanol producers and importers by assigning them relatively higher total carbon intensity
values vis-a-vis California corn ethanol producers, who use substantially the same production
methods to produce substantially the same product, principally because Midwest corn ethanol
originates out of state. Midwest corn ethanol producers and importers therefore are subject to

the LCFS’s deficit-reduction mandate before their in-state counterparts and are unable to
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generate the same credits as their in-state, California counterparts. California effectively has
erected a barrier to Midwest corn ethanol around its borders.

82.  The LCFS unconstitutionally interferes with and regulates the channels of
interstate commerce, and the use of the channels of interstate commerce, by subjecting out-of-
state corn ethanol producers and importers to higher in-state burdens merely because they must
ship their corn ethanol into California from out-of-state. This unconstitutional interference and
regulation occurs when the LCFS ties the total carbon intensity value for out-of-state producers
and importers to their interstate shipping decisions.

83. By requiring that producers and importers of corn ethanol obtain state approval
of their interstate shipping, delivery, and distribution methods before the producers and
importers can generate credits, the LCFS facially regulates the channels of interstate commerce
and their use.

84.  In actuality and in practical effect, the L.CFS regulates conduct and commerce
occurring wholly outside of California. The purpose of assigning carbon intensity values to
fuels used in California is to change behavior occurring completely outside the state. By
encouraging regulated parties to minimize the assumed carbon emissions throughout the
putative lifecycle of a fuel, the LCFS regulates how out-of-state corn ethanol producers and
importers produce and transport corn and corn ethanol, even though out-of-state production
(farming, crop vields, harvesting practices, crop collection and transportation, fuel used in
production, and energy efficiency of production) and much of the transportation of corn
ethanol occur outside of California and have no effects in or connection with the California.
And by penalizing all corn ethanol producers and importers for the indirect land use effects of
their participation in the corn ethanol market, the LCFS also regulates extraterritorial land use.
Accordingly, the LCFS unconstitutionally projects California state policy outside its borders.
H
i
i
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85.  These regulatory effects are even more suspect when viewed in light of CARB’s
forecast that it expects “decreasing volumes of Midwestern corn ethanol,” while California
corn ethanol remains constant. Indeed, CARB projects that the LCFS regulation will displace
fuel feedstocks imported into California from other states, replacing them with biofuels
produced in-state, which “keeps more money in the State.”

86.  The burden of the LCFS on interstate commerce in corn ethanol is clearly
excessive in relation to any purported local benefits. California 1s the nation’s largest market
for corn ethanol. The LCFS therefore will subject the great maiority of American corn and
corn ethanol producers and importers to significant burdens. Yet the LCFS will not result in
any measurable global climate change, nor in any measurable reduction of the effects of global
warming. California’s share of those immeasurable changes and reductions is likewise
immeasurable, meaning the LCFS provides no local benefit to the state.

87.  The LCFS further burdens interstate commerce by effectively closing the
California markets to corn ethanol from other States.

88.  The LCFS is not justified by a valid public welfare, consumer protection, or
procompetitive purpose unrelated to economic protectionism.

89.  The portions of the LCFS regulation that violate the Commerce Clause are not
severable from the balance of the LCI'S regulation.

90.  All Plaintiffs in this action are injured by this aspect of the LCFS.

91.  These violations of the U.S. Constitution threaten Plaintiffs with irreparable
injury for which there is no adequate remedy at law.

PRAYERS FOR RELIEF
WHEREFORE, plaintiffs respectfully request that this Court enter the
following relief:

A. As to each Count, a declaratory judgment, pursuant to 28 U.S.C. § 2201 and
Rule 57 of the Federal Rules of Civil Procedure, that the LCFS regulation violates federal law

in the manner alleged above.
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B. As to each Count preliminary and permanent injunctions, pursuant to Rule 65 of
the Federal Rules of Civil Procedure, enjoining defendant from implementing or enforcing the
LCFS regulation.

C. Such other relief available under federal law that may be considered appropriate
under the circumstances, including other fees and costs of this action to the extent allowed by
federal law (including but not limited to 42 U.S.C. §‘1988), and further relief as this Court

deems just and proper.

Dated: December 28, 2009 Respectfully submitted,
JONES HELSLEY PC

By: /s/ Timothy Jones
Timothy Jones,
Attorneys for all Petitioners
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FINAL REGULATION ORDER

Adopt new sectlons 95480, 95460.1,‘ D5481, 86482, 95483, 95484, 95485, 05486,

95487, 05488, 95489, and 95490, title 17, California Code of Regulations (CCR), to
read as foliows:

(Note: The entire text of Subarticle 7 and sections 95480, 95480.1, 95481, 85482,
95483, 95484, 95485, 05486, 95487, 05488, 85489, and 95490 Is new language.

Subseotion headings are shown in /falics and are fo be italicized in Barclays California
Code of Regulations.) ‘

Subchapter 10. Climate Change
Article 4. Regulations to Achieve Greenhouse Gas Emission Reductions

Subarticle 7. Low Carbon Fuel Standard
Section 95480, Purpose

The purpose of this regulation Is to Implement a low carbon fuel standard, which wil
reduce greenhouse gas emissions by reducing the full fusl-cycle, carbon intensity of the
transportation fuel pool used In California, pursuant to the California Global Warming
Solutions Act of 2006 (Health & Safety Code (H&S), section 38500 et.seq.).

NOTE: Authorlty clted: Sections 38510, 38660, 38560.5, 38571, 38580, 39600, 39601, 41510, 41511,
Health and Safety Code; and Weslern OFf and Gas Ass’n v. Orange County Alr Pollution Control District,
14 Cal.3rd 411, 121 Cal.Rptr. 249 (1678). Reference clted: Sections 38501, 38510, 38560, 38560,5,
36671, 38580, 38000, 38001, 35002, 39003, 39515, 38516, 41510, 41611, Health and Safety Code; and

Westorn Ol and Gas Ass'n v, Orange Counly Alr Pollution Conirol District, 14 Cal.3rd 411, 121 Cal.Rptr,
243 (1978).

Section 95480.1. Applicability
(a}  Applicabliity of the Low Carbon Fuef Standard,

Except as provided in this section, the Callfomia Low Carbon Fuel Standard
regulation, title 17, California Code of Regulations (CCR), sections 85480
through 86480 (collectively referrad to as the “LCFS") applles to any
transporiation fuel, as defined In section 95481, that is sold, supplied, or offerad
far sale In Callfornia, and to any person who, as a regulated party defined in
section 85481 and specified In section 95484(a), is responsible for a

transportation fuel in a calendar year, The types of transportation fuels to which
the LCFS applies include:

(1) California reformulated gasoline ("gasoling” or “CaRFG"Y;
{2)  Californla diesel fuel ("diesel fuel” or "ULSD"),
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(3) Fossil compressed natural gas ("Fossil CNG") or fossil liquefied natural
gas ("Fossil LNG"),;

(4) Biogas CNG or biogas LNG;

{5) Electriclty;

(6) Compressed or fiquefied hydrogen ("nydrogen”);

(7)  Afuel blend containing hydrogen (“hydrogen blend™);

(8)  Afuel blend containing greater than 10 percent ethanol by volume;

{(9)  Afuel blend containing biomass-based diesel;

(10) Denatured fuel ethano! ("E1007);

{(11) Neat biomass-based diesel ("B100"); and

{(12)  Any other liquid or non-iquid fuel,

The provisions and requirements In section 85484(c), (d) and (e} apply starling
January 1, 2010, All other provisions and requirements of the LCFS reguiation
apply starting January 1, 2011,

Credit Generation Opt-In Provision for Specific Alternative Fuels. Each of the
following altermnative fuels Is presumed to have a full fuel-cycle, carbon intensity
that meets the compliance schedules set forth in section 85482{b) and (¢}
through December 31, 2020. With regard to an alternative fuel listed below, the
reguiated party for the fuel must meet the requirements of the LCFS regutation
only if the regulated parly elects to genetate LCFS credits:

(1)  Eleciriclty;

(2)  Hydrogen;

(3)  Anhydrogen blend;

(4)  Fossil CNG detived from North American sources;
(5) Blogas CNG; and

{8} Biogas LNG.

Exemption for Specific Alternative Fuels, The LCFS regulation does not apply to
an alternative fuel that meets the criterla In either (c)(1) or {2) below:

(1) An alternative fuel that:

(A) I8 nota biomass-based fuef; and

(B) s supplied in California by all providers of that particular fuel for
transportation use at an aggregated volume of less than 420 miilion
Md (2.6 million gasoline galion equivalent) per year;

A regulated party that believes it is subject to this exemption has the sole burden

of proving to the Executive Officet’s satistaction that the exemption applies to the
regulated party,

{2y  Ligquefied petroleum gas (LPG or "propane”).
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Exemption for Specific Applications. The LCFS regulation does not apply to any
transportation fuel used in the following applications:-

(1)  Alrcraft;

(2)  Racing vehicles, as defined in H&S section 38048,

(3}  Military tactical vehicles and tactical support equlpment, as defined In
title 13, COR, section 1905(a) and title 17, CCR, section 93116.2(a}(36),
respectively;

(4) Locomotives not subject to the requirements specified in tifle 17, CCR,
section 93117, and

{6)  Ocean-going vessels, as defined In title 17, CCR, section 93118.5(d).
This exemption does not apply to recreational and commercial harbor

“craft, as defined in title 17, CCR, section 83118.5(d).

Nothing in this LOFS regulation (title 17, CCR, § 95480 et seq.) may be
construed to amend, repeal, modify, or change in any way the California
reformulated gasoline regulations (CaRFG, title 13, CCR, § 2260 et seq.), the
California diesel fue! regulations (title 13, CCR, §§ 2281-2285 and title 17, CCR,
§ 93114), or any other applicable State or federal requirements. A person,
including but not limited to the regulated party as that ferm is defined in the LCFS
regulation, who is subject to the LCFS regulation or other State and federal
regulations shall be solely responsible for ensuring compliance with all applicable
LCFS requirements and other State and federal requirements, including but not
limnited to the CaRFG requirements and obtaining any necessaty approvals,
exemptions, ot orders from either the State or federal government.

NOTE: Authotity clted: Sections 38510, 38560, 38560.5, 38671, 38580, 39600, 38601, 41510, 41511,
Health and Safety Code; and Western Off and Gas Ass'n v. Orange County Alr Poflution Control District,
14 Cal,3rd 411, 121 Cal.Rplr. 249 (1975). Reference cited: Sections 38501, 88510, 38560, 38560.5,
38874, 38580, 30000, 30001, 39002, 38003, 39515, 38616, 41510, 41811, Health and Safety Code; and

Western OIf and Gas Ass'n v. Orange County Ajr Pollution Contref Districk, 14 Cal.3rd 411, 121 Cal.Rpfr,
249 (1976).
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Section 95481, Definitions and Acronyms

(@)

Definitions. For the purposes of sections 95480 through 95488, the definitions in
Health and Safety Code sections 38010 through 39060 shall apply, except as

otherwise spacified in this section, section 85480.1, or sections 95482 through
05488:

(1)

@)

@)

(4)

(6)

“Alfernative fuel” means any transportationt fusl thai is not CaRFG or a
diesel fuel, Including but not limited to, those fuels specified in section
95480.1(a)(3) through (a)(12).

“B100" means biodiesel meeting ASTM DG?S‘leS'{Oc’cober 1, 2008)
(Standard Specification for Biodiesel Fuel Blend Stock (B8100) for Middle
Distillate Fuels), which is incorporated herein by reference.

“Biodiesel” means a diesel fuel substitute produced from nonpetroleurn
renewable resources that meet the registration requirements for fuels and
fuel additives established by the Environmental Protection Agency under

section 211 of the Clean Alr Act. it includes blodiese! meeting all the
following:

(A)  Registered as a motor vehicle fuel or fuel additive under 40 CFR
part 79;

(BY A mono-alkyl ester;

{C}) Meets ASTM D 6751-08 (October 1, 2008), Standard Specification
for Biodiese! Fuel Blendstock (B100) for Middle Distlilate Fuels,
which is incorporated hereln by reference;

(D)  Intended for use In englines that are designed to run on
conventional diesel fuel; and

(E)  Derived from nonpetroleum renewable resources.

“Biodiese! Blend” means a blend of biodiesel and diesel fuel containing
6% (B6) 1o 20% (B20) biodiesel and meeting ASTM D7467-08 {October 1,
2008), Specification for Diese! Fuel Oll, Biodiesef Blend (B6 o 20}, which
is Incorporated herein by reference.

“Blogas (also called biomethane) means natural gas that meets the
requirements of 13 CCR §2292.5 ar is produced from the breakdown of
organic material In the absence of oxygen. Biogas is produced In
processes including, but not limited to, anaerobic digestion, anderobic
decomposition, and thermo-chemical decomposition. These processes
are applied to biodegradable blomass materials, such as manure, sewage,
municipal solid wastie, green waste, and waste from energy crops, to
produce landfill gas, digester gas, and other forms of biogas.

"Biogas CNG” means CNG consisting solely of compressed biogas.

vl .
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{7)

(9}

(10

)

(12)

{13)

(14)

(15)

(16)

"Biogas LNG” means LNG consisting solely of liquefied biogas.

"Blomass” has the same meaning as defined in "Renewable Energy
Program: Overall Program Guidebook,” 2nd Ed., California Energy
Commission, Report No, CEC-300-2007-003-ED2-CMF, January 2008,
which is incorporated herein by reference.,

“Biomass-based diesel” means a biodiesel {mono-alkyl ester) or a
renewable diesel that complies with ASTM Dg75-08ae1, (edited
December 20083, Specification for Diesel Fuel Oifs, which is incorporated
herein by reference, This includes a renewable fuel derived from co-
processing biomass with a petroleum feedstock,

“Blendstock” means a component that is elther used alone or is blended
with another component(s) to produce a finished fuel used ih a motor
vehicle. Each blendstock corresponds o a fuel pathway in the California-
modifled GREET. A blendstock that is used directly as a transportation
fuel in a vehicle 1s considered a finished fuel.

“Carbon Infensity” means the amount of lifecycle greenhouse gas
emissions, per unit of energy of fuel delivered, expressed In grams of
carbon dioxide equivalent per megajoule (gCOZ2E/MJ).

“Compressed Natural Gas (CNG)" means natural gas that has been

compressed to a pressure greater than ambient pressure and meets the
requirements of title 13, CCR, section 2282.5.

“Credits” and “deficits” means the measures used for determining a
regulated party's compliance with the average carbon Intensity
requirements in sections 95482 and 95483. Credits and deficits are
denominated in unlis of metric tons of carbon dioxide equivalent (CO2E),
and are calculated pursuant to section 95485(a).

"Diesel Fusl” (also called conventional digsel fuel) has the same meaning
as specified In fitie 13, CCR, section 2281(b).

“iesel Fuel Blend" means a blend of diesel fuel and blodiesel contalning
no more than 5% (B5) biodiesel by weight and meeting

ASTM D975-08ae71, (edited December 2008), Specification for Diesel Fuel
Oils, which is incorporated herein by reference.

“E400,” also known as "Denatured Fuel Ethanol,” means nominally
anhydrous ethy! alcohol meeting ASTM D4806-08 {July 1, 2008},
Standard Specification for Denatured Fuel Ethanol for Blending with



(17)

(18)

{(19)

20

......

Gasolines for Use as Automotive Spark-fgnition Engine Fuel, which is
incorporated herein by reference.

“Evscutive Officer” means the Executive Officer of the Air Resources
Board, or his or her designee,

“Final Distribution Facility” means the stationary finished fuel transfer point
from which the finished fuel is transferred info the cargo tank truck,
pipeline, or other delivery vessel for delivery to the facHity at which the
finlshed fuet will be dispensed into motor vehicles.

“Finished fuel’ means a fuel that Is used directly in a vehicle for

transportation purposes without requiring additional chemical or physical
processing.

“Tossit CNG” meahs CNG that Is derived solely from petroleum or fossil
sources, such as oif fields and coal beds.

(20.5) "GTAP" or “GTAP Model" means the Global Trade Analysis Project Model

@1

(February 2009), which is hereby incorporated by reference, and Is a
software package comprised of:

(A) RunGTAP (February 2009), a visual interface for use with the -
GTAP databases (posted at

hitp:/fwww.arb.ca.goviiuels/icls/icts.htm in February 2009 and
avallable for download at
hitos:/www.gtap.agecon.purdue.edulproductsirunatap/default. asp),
which is hereby Incorporated by reference;

_(B) GTAP-BIO (February 2009), the GTAP model customized for com

sthanol (posted at hitp:/fwww.arb.ca.govifuels/icfsficls.htm in
February 2009 and avaifable with its components as a .zip file for

download at hitp:/fwww.arb.ca.goviiuels/icfs/gtapble.zip); which is
hereby incorporated by reference; and

(C) GTP-SGR (February 2009), the GTAP model customized for
sugarcane sthanol (posted at
http/Awww.arb.ca.govifusisficts/icfs bim in February 2009 and
available with its components as a .Zip file for downioad at
hito://www.arb.ca.qoviuels/lcfs/atpsar.zip), which is hereby
incorporated by reference.

“UOV® means a heavy-duty vehicle that is rated at 14,001 or more pounds
gross vehicle weight rating (BVWR).
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(22)

(23)
(24)

(28)

(26)

(27)

(28)

{29}

30)

(31)

eeeefarans s 4 e b 51 2 b
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“"Home fueling” means the dispensing of fuel by use of a fueling appliance
that is located on or within a residential property with access limited to a
single household.

“Import” means to bring a product from outside Californla into California.

“Importer” meahs the person who owns an Imported product when it is
received at the import facility In California,

“Import facliity” means, with respect o any imported liquid product, the
storage tank in which the product was first delivered from outside
Galifornia Into Callfornia, Including, in the case of liquid product imported
by cargo tank and delivered directly to a facllity for dispensing the product
into motor vehicles, the cargo tank in which the product was imported.

“Yntermediate calculated valug” means a value that is used in the
calculation of a reported value but does not by itself meet the reporting
requirement under section 95484(c}. '

“ DV & MDV" means a vehicle category that includes both light-duty
(LDV) and medium-duty vehicles (MDV).

(A) "LDV" means a vehicle that is rated at 8500 pounds or less GVWR,
(B) “MDV” means a vehicle that is rated between 8501 and 14,000
pounds GVWR.

“Lifecycle greenhouse gas emissions” means the aggregate quantity of
greenhouse gas emissions (including direct emissions and significant
indirect emissions such as significant emissions from land use changes),
as determined by the Executive Officer, related to the full fuel lifecycle,
including all stages of fuel and feedstock production and distribution, from
feedstock generation or extraction through the distribution and delivery
and use of the finished fuel to the ultimate consumer, where the mass
values for ali greenhouse gases are adjusted to account for thelr relative
globat warming potential.

“Liquefied Natural Gas (LNG)" means hatural gas that has been liquefied
and meets the requirements of title 13, COR, section 22025,

“Liquefied petroleum gas {LPG or propane)’ has the same meaning as
defined in Vehicle Code section 380,

“Motor vehicle” has the same meaning as defined In section 415 of the
Vehicle Code.
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(32)

(33)

(34)

(38

(36)

(37)

(38)

(39)

(40)
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“Multi-fuel vehicle” means a vehicle that uses two or more distinet fuels for
its operation. A multi-fuel vehicle (also called a vehicle operating in
blended-mode) includes a bi-fuel vehicle and can have two or more fueling
ports onpoard the vehicle. A fusling pori ¢an be an electrical plug or a
receptacle for liquid or gaseous fuel. As an example, a plug-in hybrid
hydrogen Internal combustion engine vehicle (ICEV) uses both electticity
and hydrogen as the fuel source and can be “refueled” using two
separately distinct fueling porls,

“Multimadia evaluation” has the same meaning as specified in H&S
section 43830.8(b) and (¢).

“Natural gas” means a mixture of gaseous hydrocarbons and other
compounds, with at least 80 percent methane (by volume), and typically
sold or distributed by utllitles, such as any ufility company regulated by the
Californta Public Utilities Commission,

“private access fueling facility’ means a fueling facllity with access
restricted to privately-distrbuted electronlc cards (“cardiock”) or is located
In a secure area not accessible to the public.

“Droducer” means, with respect to any liquid fuel, the person who owns
the liquid fuel when it is supplied from the production facility,

“Proguction facility” means, with respect to any liquid fuel {other than
LNG), a facility in California at which the fuel is produced, "Production
facility" means, with respect to natural gas {CNG, LNG or biogas), a facHity
in California at which fuel is converted, compressed, liquefied, refined,
treated, or otherwise processed Into CNG, LNG, blogas, or biogas-natural
gas blend that is ready for trangportation use in a vehicle without further
physical or chemical processing.

"Bublic access fueling facility” means a fueling facility that is not a private
access fueling dispenser.

“Regulated parly” means a person who, pursuant to section 95484 (a),

must meet the average carbon intensity requirements in section 95482 or
05483,

“Benewable diesel’ means a motor vehicle fuel or fue] additive that is all
the following:

(AY Registered as a motor vehicle fuel or fuel additive under 40 CFR
part 79;
(B)  Not a mono-alkyl ester;



Lase T uy-CV-Ulo%-LJU-ULD vocument o-2

Filed 12/£6/ZU00%  rage TU ol o4

oo b et o b

(C) Intended for use In engines that are designed fo run on
conventional diesel fuel; and
(D)  Derived from nonpetroleum renewable resources.

@41) “Single fuel vehicle” means a vehicle that uses a single external source of
fuel for its operation, The fuel can be a pure fuel, such as gasoline, or a
blended fuel such as E85 or a diesel fuel containing biomass-based
diesel. A dedicated fuel vehicle has one fueling port onboard the vehicle.
Examples include BEV, E88 FFV, vehicles running on a blomass-based
diesel blend, and grid-independent hybrids such as a Toyota Prus.®

(42) “Transpottation fuel’ means any fus! used or intended for use as a motor
vehicle fuel or for transportation purposes in a honvehicular source.

(o)  Acronyms. For the purposes of sections 05480 through 954809, the foltowing
acronyms apply.

(1) "ASTM” means ASTM International (formerly Ametican Society for Testing
and Materials).
(2)  "BEV" means battery electric vehicles.
(3} “CARBOB" means California reformulated gasoline blendstock for oxygenate
blending
(4) "CaRFG" means Califomia reformulated gasoline,
(5) “CEC" means California Energy Commission.
(8) “CFR’ means code of federal regulations.
7y “CV" means carbon intensity.
(8) "CNG' means compressed naural gas.
(9} “EER" means energy economy ratio.
(10)  “FCV" means fuel cell vehicles.
{(11) “FFV' means flex fuel vehicles.
{(12) “gCOZEMJ" means grams of carbon dioxide equivalent per mega joule.
(13) "GREET" means the Greenhouse gases, Regulated Emisslons, and Energy
use in Transportation model,
(14) "GVRW” means gross vehicle welght rating.
(15) “HDV" means heavy-tuty vehicles.
(16) “ICEV" means internal combustion engine vehicle.
(17) “LCFS” means Low Carbon Fuel Standard.
(18) “LDV" means light-duty vehicles.
(19) “LNG" means liquefied natural gas.
(20} “LPG" means liquefied petroleum gas.
{21) “MDV” means medium-duty vehicles,
(22) “MT" means metric fons of carbon dioxide equivalent.
(23) “PHEV" means plug-in hybrid vehicles.
(24} “ULSD" means California ultra low sulfur diesel.

TR T
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NOTE:Auﬂuwuched;Secﬁons$8510,38560,385605,385?1,38580,39600,39601,41510,4151m
Health and Safety Code; and Western Olf and Gas Ass'n v, Orange County Alr Poliution Controf District,
14 Cal.3rd 411, 121 Cal.Rplr. 248 (1975). Reference cited: Sections 38501, 38510, 38560, 38560.5,
28671, 38580, 39000, 30001, 39002, 30003, 30518, 30516, 41510, 41511, Heaith and Safety Code; and
Wesiern Off and Gas Ass'n v. Orange Cotnty Alr Pollution Control District, 14 Cal, 3rd 411, 121 Cal.Rptr.
249 (1975).

“10 -



SRR

Case 108 ev-02234-CI0-DLB~Doeument 62 Filed T2/ 28712009 Page 172701 o4

it e 12 Py PRV AT A AR e

Section 95482, Average Carbon Intensity Requirements for Gasoline and Diesel

{a)  Starting January 1, 2011 and for each year thereafter, a regulated party must
meet the average carbon Intensity requirements set forth in Table 1 and Table 2
of this section for lts fransportation gasoline and diesel fuel, respectively, in each
calendar year. For 2010 only, a regulated party does not need to meet a carbon
intensity requirement, but it must meet the reporting requirements set forth in
section 95484(c).

(b)  Requirements for gasoline and fuels used as a substitute for gasoline.

Table 1. LCFS Compliance Schedule for 2011 to 2020 for Gasoline and
. . Fuels Used as a Substitute for Basoline,
B

) L Rt

SR i

{c) | Requirements for diesel fuel and fuels used as a substitute for diesel fuel.

Table 2, LCFS Compliance Schedule for 2011 to 2020 for Diesel Fuel and
Fuels Used as a Substitute for Diesel Fuel.

e e e s el R e

BN

HHGOm]

NOTE: Authority cited: Sactions 38510, 38660, 38560.5, 38571, 38580, 39800, 39601, 41510, 41511,
Healh and Safely Code; and Western Oif and Gas Ass'n v, Orange County Air Poliution Confrol District,
14 Cal.3rd 411, 121 Cal.Rptr. 249 (1975} Refersnce cited: Sections 38501, 38510, 38560, 38560.5,

w4t
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38571, 38580, 30000, 39001, 39002, 39008, 39515, 38516, 41510, 41511, Health and Safety Code; and

Waestern Off and Gas Ass'n v. Orange Cotinfy Alr Poliution Conirol District, 14 Cal.3¢d 411, 121 Cal.Rptr.,
248 {1975).

Section 95483, Average Carbon Intensity Requirements for Alternative Fuels

(a)  The requirements of this section apply to a regulated party that provides an
alternative fuel as a fransportation fuel in California.

(b)  Carbon Intensity Requirements for an Alternative Fuel Other Than a Biomass-
Based Diesel Fus! -intended for Use in a Single Fuel Vehicle,

(1) Aregulated party must use the average carbon intensity value for gasoline
set forth in section 95482(b) for its alternative fuel, other than biomass-

hased diesel fue), if the alternative fuel Is used or intended {0 be used In
any single-fuel:

(A) light-duty vehicle, of
(B} medium-duty vehicle,

(2) A regulated parly must use the average carbon intensity value for diese!
fuel set forth in section 95482(c) for its alternative fuel, other than
biomass-based diesel fuel, that is used or intended to be used in any
single-fue! application nof identifled in section 95483(b}1).

(c)  Carbon intensity Requirements for Blomass-Based Diesel Fuel Provided for Use
in a Single Fuel Vehicle. A regulated parly must use the average carbon intensity
value for diese! fuel set forth in section 85482(c) If its blomass-based diesef fuel
s used or intended {0 be used in any single-fuel:

(1) light-duty vehicle;

(2)  medium-duty vehicle;

(3)  heavy-duty vehicle; _

(4)  off-road transportation application;

(8)  off-road equipment Iappiicaﬁcn;

{68} locomotive or commercial harbor craft appiication; or

(7)  non-stationary source application not otherwise specified in 1-6 above.

BT
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(d)  Carbon Intensily Requirements for Transportation Fuels Intended for Use in
Multi-Fuel Vehicles.

(1)  For an alternative fue! provided for use in a multi-fueled vehicle, a
ragulated party must use:

(A) the average carbon intensity value for gasoline set forth In section
95482(b) if one of the fusls used in the multi-fuel vehicle is
gasoline; or

(B) the average carbon intensity value for diesel fue! set forth in section

95482(c) if one of the fuels used in the multi-fuel vehicle is diessl
fuel.

(2)  For an alternative fue! provided for use in & multi-fueled vehicle (including
a bl-fuel vehicle) that does not use gasoline or diesel fuel, a regulated
party must use!

(A) the average carbon infensily value for gasoline set forih in section
96482(b) If that afternative fuel is used or intended fo be used in:

1. light-duty vehicle, or
2. medium-duty vehicle.

(B) the average carbon intensity value for diesel set forth in section
95482(c) if that alternative fuel Is used or intended to be used in an
application not identified In section 05483(d)2XA).

NOTE: Authorlty clted: Sections 38510, 38560, 38580.5, 38671, 38580, 39600, 39604, 41510, 41611,
Health and Safely Code; and Wesfern Off and Gas Ass’n v. Orange County Alr Poltution Controf District,
14 Cal.3rd 411, 121 Cal.Rptr. 240 (1975), Reference ciled: Sections 38501, 38510, 38560, 38560.65,
38571, 38580, 30000, 30001, 38002, 39003, 39515, 39516, 41510, 41 5114, Health and Safety Code; and

Western Oif and Gas Ass'n v, Orange County Alr Pollution Control District, 14 Cal.3rd 411, 121 Cal.Rptr.
249 (1975).

- 13-



Section 95484, Requirements for Regulated Parties

(8)  Identification of Regulated Parties. The purpose of this part is to establish the
oritetla by which a regulated party is defermined. The regulated party is Initially
established for each type of transportation fuel, but this part provides for the
transfer of regulated party status and the associated compliance obligations by
agreement, notification, or other means, as specified below.

(1)  Regulated Pariies for Gasoline.

{AY  Deslgnation of Producers and Importers as Regulated Parties.

1.

Where Oxygenate Is Added to Downstream CARBOB.

For gasoline consisting of CARBOB and an oxygenale
added downstream from the California facility at which the
CARBOB was producad or imported, the regulated party Is
initially the following:

a. With respsct to the CARBOB, the regulated party Is
the producet or importer of the CARBOB; and

b. With respect to the oxygenate, the regulated party is
the producer or importer of the oxygenate.

Where No Separate CARBOB. For gasoline that does not
include CARBOR that had previously been supplied from the
facility at which was produced of Imported, the regulated
party for the gasoline is the producer or importet of the
gasofline,

(B)  Effect of Transfer of CARBOB by Regulated Farty,

1.

Threshold Defermination Whether Reciptent of CARBOB s &
Producer or Importer, \Whenever a person who is the
regulated party for CARBOB transfers ownership of the
CARBOB, the recipient must notify the transferor whether
the reciplent Is a producer or importer for purposes of this
seciion 95484(a)(1)(B).

Producer or Importer Acquiring CARBOB Becomes the
Regulated Party Unless Specified Conditions Are Met,
Except as provided for In section 95484(a)(1)(B)3., when a
person who is the regulated party transfers ownership of the
CARBOB fo a progucer or importer, the reciplent of
ownership of the CARBOB (i.e., the transferee) becomes the

14 .



Case T09cv-02234-LI0-DLBDocument 6-2 Filed T2/28/2009 Page 16 of 64

regulated party for it. The transferor must provide the
reciplent a produst transfer document that prominently states
the information specified in paragraphs a. and b, below, and
the transferor and recipient must meet the requirements
specified In paragraph ., as set forth below:

a. the volume and average carbon intensity of the
transferred CARBOB, For a transferor that ls a
regulated party subject to section 95486(0)(2)(A)2.,
the transferor of CARBOB may report as the "average
carbon intensity” on the product fransfer document
the total carbon intensity value for CARBOB as shown
in the Carbon Intensity Lookup Table; and

b. the recipient is now the regulated pasty for the
acquired CARBOB and accordingly is respensible for
meeting the requirements of the LCFS regulation with
respect to the CARBOB,

43 For purposes of section 95485(a), except as provided
In paragraph c.jii. of this provision:

i, the transferor under &, above must include the
Deficits 2. .y » @8 defined and set forth in
section 95486(b)(2){A)2.a., in the transferor's
annual credits and deficiis balance calculation
set forth in section 85485(a)(2); and

ii. the recipient under b. above must include
Deficits 12, , as defined and sef forth in section
95486(b}2)(A)2.a., in the reciplent’s annual

oredits and deficits balance caloulation set forih
in section 95485(a)(2).

iii. Paragraphs ¢ and c.il, above notwithstanding,
the transferor and reciplent of CARBOB may,
by the time the ownership is transferred,
specify by written contract which party Is
responsible for accounting for the base deficit
and Incremental deficit In the annual credits
and deficits balance calculation set forth in
section 95485(a)(2).

3, Transfer of CARBOB or Gasoline to a Producer or
importer and Retalning Compliance Obligation.

T,
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Section 95484(a)(1)(B)2. notwithstanding, a regulated party
transferring ownership of CARBOB to a producer or imporier
may elect to remain the regulated party and refain the LCFS
compliance obligation for the fransferred CARBOB by
providing the recipient at the time of transfer with a product
transfer document that prominently states that the transferor
has elected to remain the regulated party with respect to the
CARBOB,

4, If Recipient Is Not a Producer or Importer, Regulated
Party Transferring CARBOB Remains Regulated Party
Untess Specified Conditions Are Met. When a person who Is
the regulated party for CARBOB transfers ownership of the
CARBOB to a pergon who is not & producer o importer, the
fransferor remains the regulated party uniess the conditions
of section 95484(a)(1XB)5. are met,

5. Conditions Under Which a Non-Producer and Non-
Importer Acquiring Ownership of CARBOB Becomes the
Regulated Party. A person, who is neither a producer nor an
importer and who acquires ownership of CARBOB from the
regulated party, becomes the regulated party Tor the
CARROB If, by the time ownership Is fransferred, the two
parties agree by writlen contract that the person acquiring
 ownership accepts the LCFS compllance obligation as the
regulated party. For the transfer of regulated party
obligations o be effective, the transferor must also provide
the recipient a product fransfer document that prominently
states the information specified in paragraphs a. and b.
below, and the transferor and reciplent must meet the
requirements specified in paragraph c., as set forth below::

a. the volume and average carbon intensiy of the
transferred CARBOB. For a transferor thatis a
regulated party subject to section 95488(b)(2)(A)2.,
the transferor of CARBOB may repott as the "average
carbon Intensity” on the product fransfer document
the total carbon Intensity value for CARBOB as shown
in the Carbon Intensity Lookup Table; and

b. the reciplent is now the regulated party for the
acquired CARBOB and accordingly is responsible for
meating the requirements of the LCFS regulation with
respect to the CARBOB.

w16«
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c. For purposes of section 85485(a), except as provided
In paragraph c.lil. of this provision:

I the ransferor under a, above must include the
Deficits ¥+ as defined and set forth In

section 95488(b)(2)(A)2.a., In the transieror's
annual credits and deficiis balance calculation
set forth in section 95485(a)2); and

fi. ihe recipient under b. above must include
. Deficits 2, as defined and set forth In section

05486(b)(2)(A)2.a., in the recipient’s annual
credits and deficits balance calculation set forth
in section 95485(a)(2).

ifi. Paragraphs ¢. and ¢.ii..above notwithstanding,
the transferor and reciplent of CARBOB may,
by the time the owhership is transferred,
specify by written contract which party is
responsible for accounting for the base deficit
and incrernental deficit In the annhual credits
and deficits balance calculation set forth in
saction 95485(a)(2).

(C) Effect of Transfer By Regulated Party of Oxygenate to Be Bilended
With CARBOB.

1.

Person Acquiring the Oxygenale Becomes the Regulated
Party tinless Specifled Condltlons Are Met. Except as
provided in section 95484(a)(1)(C)2., when a person who Is
the regulated party for oxygenate to be blended with
CARBOB transfars ownership of the oxygenate before It has
been blended with CARBORB, the recipient of ownership of
the oxygenate (Le., the fransferee) becomes the regulated
party for it. The transferor must provide the reclplent a
product transfer document that prominently states:

a, the volume and carbon intensity of the transferred
oxygenate; and

b. the reciplent is now the regulated party for the
acquired oxygenate and accordingly is responsible for
meeting the requiretments of the LCFS with respect fo
the oxygenate.

AT
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(D)

Transfer of Oxygenate and Retaining Compliance
Obligation. Section 85484(a){(1}C)1. notwithstanding, &
regulated party transferring ownership of oxygenate may
elect to remain the regulated party and retain the LCFS8
compliance obligation for the transferred oxygenate by
providing the reciplent at the time of transfer with a product
transfer document that prominently states that the transferor
nas elected to remain the regulated party with respect to the
oxygenate,

Effect of Transfer by a Regulated Party of Gasoline fo be Blended
With Additional Oxygenate. A person who is the sole regulated
party for a batch of gasoline and is fransferring ownership of the
gasoline to another party that wiil be combining it with additional
oxygenate may transfer his or her obligations as a regulated party if
all of the conditions set forth below are mel.

1.

Blending the additional oxygenate Into the gasoline is not
prohibited by title 13, California Code of Regulations, section
2262 .5(d).

By the time ownership is transferred the two parties agree by
written contract that the person acquiring ownership accepts
the LOFS compliance obligations as a regulated party with
respect to the gasoline.

The fransferor provides the reciplent a product transfer
document that prominently states the information specified in
paragraphs a. ahd b. below, and the transferor and reciplent
must mest the requiremsnts specified in paragraph ., as set
forth below:

a. the volume and average carbon intensity of the
transferred gasoline. For & transferor thatis a
reguiated party subject to section 05486(b}2}AY2.,
the transferor may use the total carbon intensity value
for CARBOB along with the carbon intensity for the
oxygenate, as shown In the Carbon Intensity Lookup
Table, for calculating the “average carbon intensity”
on the product transfer document; and

b. the recipient is now the regulated party for the
acquired gasoline and accordingly 1s responsible Tor
meeting the requirements of the LCFS raeguiation with
respect to the gasoline,

-48 -
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c. For purposes of section 95485(a), except as ptovided
in paragraph c.Jil. of this provision:

i the transferor under a. above must include the
Deficits B2 ..+ as defined and set forth in

section 95486(0){(2)(A)2.a., in the transferor's
annual credits and deficits balance caloulation
set forth in section 95485(a)(2); and

i, the reciplent under b. above must include
Deficits 12, , as defined and set forth in section

05486(b)(2)(A)2.a., in the reciplent’s annual
credits and deficits balance calculation set forth
In section 95485(a)(2).

IiE, Paragraphs c.t and c.ii, above notwithstanding,
the transferor and reclpient of CARBOB may,
by the time the ownership Is transferred,
specify by written contract which party is
responsible for accounting for the base deficit
and incremental deficit In the annual credits
and deficlts balance calculation set forth in
section 95485(a)2).

4. The written contract between the parties includes an
agreement that the recipient of the gasoline will be blending
additional oxygenate Info the gasoline.

(E)  Effect of Transfer by a Regulated Party of Oxygenate io be Blended
With Gasoline. Where oxygenate Is added to gasoline, the
regulated party with respect to the oxygenats is initially the
producer of importer of the oxygenate. Transfers of the oxygenate
are subject to section 95484(a)(1)(C).

(2)  Regufated Pari} for Diesel Fuel and Diesel Fuel Blends.
(AY  Designation of Producers and Importers as Regulated Parties.

1. Where Biomass-Based Diesel Is Added fo Downstream
Diesel Fuel.

For a diesel fuel blend consisting of diesel fuel and blomass-
based diesel added downstream from the California facility
at which the diasel fusl was produced ot imported, the
regulated party is iniflally the following:
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a. With respect to the diesel fuel, the regulated party is
the producer or importer of the diesel fuel; and

b. With respect to the biomass-based diesel, the
regulated party Is the producer ot importer of the
blomass-based diesel,

All Other Diesel Fuels. For any other diess! fuel that does
not fall within section 95484(a)(2)(A)1., the regulated party is
the producer or importer of the diesel fuel.

(B)  Effect of Transfer of Diesel Fuel and Diesel Fuel Blends by
Regulated Party.

1.

Threshold Determmation Whether Recipient of Diesel Fuel
or Diesel Fuel Blend is a Producer or Impotter,

Whenever a person who is the regulated party for dissel fuel
or a diesel fuel blend transfers ownership before if has been
transfarred from its final distribution facility, the recipient
must notify the transferor whether the recipient is a producer
or importer for purposes of this section 05484(a)(2)}B).

Producer or Importer Acquiring Diesel Fuel or Diese! Fuel

* Blend Becomes the Regulated Party Unless Specified

Conditions Are Met. Except as provided for in section
95484(a)(2)(B)3., when a person who is the regulated party
for diesel fuel or a diessl fuel blend transfers ownership to a
producer or importer before It has been fransferred from its
final distribution facility, the recipient of ownership of the
diese! fuel or diesel fuel blend (.., the transferee) becomes
the regulated party for it. The transferor must provide the
recipient a product transfer document that prominsnily states
the information specified in paragraphs a. and b. below, and
the transferor and recipient must meet the requirements
specified in paragraph ¢., as set forth below:

8. the volurne and average carbon Intensity of the
transferred diesel fusl or diesel fuel blend. Fora
transferor that is a regulated party subject to section
05486{b)(2)(A)2., the transferor of diesel fuel or diessl
fuel blend may report as the “average carbon
intensity” on the product transfer document the total
carbon infensity value for “diesel” (ULSD) as shown in
the Carbon Intensity Lookup Table; and
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b. the recipient Is now the regulated party for the
acquired diesel fuel or diesel fuel blend and
accordingly Is responsible for mesting the
requirements of the LCFE regulation with respect fo it.

c. For purposes of section 95485(a), except as provided
in paragraph c.iil. of this provision:

i the transferor under a. above must include the
Deficits 12, .t + 88 defined and set forth In

sectlon 95486(b)(2)(A)2.a., in the transferor's
annual credits.and deficits balance calculation
set forth in section 95485(a){(2); and

i, the recipient under b, above must include
Deficits 12, , us defined and set forth In section

95486(b)(2)(A)2.a., In the recipient's annual
credits and deficits balance caloulation set forth
in section 956485(a)(2).

s Paragraphs c.f and c.ii. above notwithstanding,
the transferor and recipient of diesel fusl or
dissel fue! blend may, by the time the
ownership is transferred, specify by written
contract which party Is responsible for
accounting for the base deficit and incremental
deficit In the annual credits and deficits
halance calculation set forth in section
95485(a)(2).

3. Transfer of Diesel Fuelf or Diesel Fuel Blend fo a Producer or
Importer and Retaining Compliance Obligation. Section
95484(a)(2)(B)2. nolwithstanding, a regulated party
transferring ownership of diesel fuel or diesel fue! blend to a
producer or importer may elect fo remain the regulated party
and retain the LCFS corapliance obligation for the :
transferred diesel fuel or diesel fuel blend by providing the
recipient at the time of transfer with a product transfer
document that prominently states that the transferor has
elected to remain the regulated party with respect to the
diese! fuet or diesel fuel blend.

4, If Recipfent is Not a Producer or Impotter, Regulated Party

Transferring Diesel Fuel or Diesef Fuef Blend Remains
Regulated Party Unless Specified Condifons Are Met.
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When a person who Is the regulated party for diesel fusl or a
diesel fuel blend transfers ownership of the diesel fuel or
diesel fuel blend 1o a person who Is not a producer or
importer, the transferor remains the regulated party unless
the conditions of section 95484({a)(2)(B)5. are met.

Conditions Under Which a Non-Producer and Non-importer
Acquiring Ownership of Diesel Fusl or Diesel Fuel Blend
Becomes the Regulated Party. A person, who Is neither a
producer hor an importer and who acquires ownership of
diesel fuel or a diesel fuel blend from the regulated party,
becomes the regulated party for the diesel fuel or diesel fuel
blend ¥, by the time ownership is transfetred, the two parties
agree by written confract that the person acquiring
ownership accepts the LCFS compliance obligation as the
regulated party. For the transfer of regulated party
obligations to be effective, the transferor must algo provide
the recipient a product transfer document that prominently
states the information specifisd in paragraphs a. and b,
below, and the transferor and reciplent must meet the
requirements specifled In paragraph c¢., as set forth below:

a. the volurme and average carbon Intensity of the
yransferrad diesel fuel or diesel fuel blend, Fora
wransferor that is a regulated party subject fo section
95486(b)(2)A)2., the transferor of dieset fuel or diesel
fuel blend may report as the “average carbon
intensity” on the product transfer document the fotal
carbon intensity value for “diesel” (ULSD) as shown In
the Carbon Intensity Lookup Table; and

b. the recipient is now the regulated party for the
acquired diesel fuel or diesel fuel blend and
accordingly is responsible for meeting the
requirements of the LCFS regulation with respect to
the diesel fuel or diesel fusl blend.

c. For purposes of section 05485(a), except as provided
in paragraph c.ilf, of this provision:

i the transferor under a. above must Include the
Deficits 2 ... as defined and set forth In
section 95486(b)(2)(A)2.a., In the transferor's
annual credits and deficits balance calculation
set forth In section 95485¢a)(2); and
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it the recipient under b, above must include
Deficits 12, , as defined and set forth in section

95486(b){(2)(A)2.2., in the reciplent's annual .
credits and deficits balance calculation set forth
In section 95485(a)(2).

1. Paragraphs c. and c.li. above notwithstanding,
the transferor and recipient of diese! fuel or
diesel fus! blend may, by the time the
ownership Is transferred, spacify by written
contract which party is responsible for
accounting for the base deficit and incremental
deficit In the annual credits and deficils
balance calculation set forth in section
95485(a)(2).

(C)  Effect of Transfer By Regulated Party of Biomass-Based Diesel fo
Be Blended With Diesel Fusl.

1.

Person Acquiring the Biomass-Based Diese] Becomes the
Regulated Party Unless Specified Conditions Are Met,

Except as provided in section 95484(a)(2)(C)2., when a
person who is the regulated party for biomass-based diesel
to be blended with diesel fue! transfers ownership of the
blomass-based diesel before it has been blended with diessl
fuel, the reciplent of ownership of the biomass-based diesel
(i.e., the transferee) becomes the regulated party for it. The
transferor must provide the recipient & product transfer
document that prominently states:

a. the volume and carbon Intensity of the transferred
biomass-based diesel; and

b. the reciplent Is now the regulated party for the
acquired biomass-based diesel and accordingly is
responsible for meeting the requirements of the LCFS
with respect to the biomass-based diesel.

Transfer of Blomass-Based Diesel and Retaining
Compliance Obligation.

Section 95484(a)(2)(C)1. notwithstanding, the transferor may
elect to remaln the regulated party and retain the LCFS
compliance obligation for the transferred biomass-based
diesel by providing the recipient at the time of fransfer with a
product transfer document that prominently states that the
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(3)

(4)

wransferor has elected to remain the regulated party with
respect to the biomass-based diesel,

Regulated Party For Liquid Alternative Fuels Not Blended With Gasoline Or
Diesel Fuel, For a liquld alternative fuel, including but not limited io neat
denatured ethanol and neat biomass-based dlesel, that Is not blended with
gasoline or diesel fuel, or with any other petroleurn-derived fuel, the
regulated party is the producer or importer of the liquid alternative fuel,

Regulated Parly For Blends Of Liquid Alternative Fuels And Gasoline Qr
Diesel Fusl.

{A)  Designation of producers and Imporiers as regulated parties, For a
transportation fuel that is a blend of liquid alternative fuel and
gasoline or diesel fuel - but that doss not itself constitute gasoline or
diesel fuel — the regulated party is the foltowing:

(1)  Wih respect fo the aliernative fuel component, the regulated
party is the person who produced the fiquid alternative fuel in
Calffornla or imported it into California; and

(2)  With respect to the gasoline or dissel fuel component, the
regulated party is the person who produced the gasoline of
diesel fue! in California or imporied it into California,

(B)  Transfer Of A Blend Of Liquid Alternafive Fuel And Gasoline Or

Diese! Euel And Compliance Obligation. Except as provided for in
~ section 95484(a)(4)(C), on each occasion that a person transfers

ownership of fuel that falls within section 05484(a){4) (“alternative
liquid fuet blend") before i has been transferred from its final
distribution facility, the recipient of ownership of such an alternative
liguid fuel blend (i.e., the transferee) becomes the regulated party - -
for that alternative liquid fuel blend. The transferor shall provide the
recipient a product transfer document that prominently states:

1. the volume and average carbon intensity of the fransferred
alternative liquid fuel blend; and

2. the reciplent Is now the regulated party for the acquired
alternative liquid fuel blend and accordingly is responsible for
mesting the requirements of the LCFS regulation with
respect to the alternative liquid fuel blend.

(C)  Transfer Of A Blend Of Liguid Alternative Fuel And Gasoline Or

Diesél Fuel And Retaining Compliance Obligation. Section
05484(a)}(4)B) notwithstanding, the transteror may elect fo remain

-24 .
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the regulated party and retain the LCFS compliance obligation for
the transferred altemative liquid fuel blend by written contract with
the recipient. The transferor shall provide the recipient with a
product transfer document that identifies the volurme and average
carbon Intensity of the transferred alternative fiquid fuel blend.

(5)  Regulated Parties for Natural Gas (Including CNG, LNG, and Biogas).

(A)  Designation of Regulated Parties for Fossil CNG and Biogas
CNG. '

1. Where Biogas CNG is Added fo Fossil CNG,

For fuel consisting of a fossil CNG and biogas CNG blend,
the regulated party Is Initially the following:

a. With respect to the fossil CNG, the regulated party is
the person that owns the natural gas fueling -
equipment at the facllity at which the fossil CNG and
biogas CNG blend is dispensed to motor vehicles for
thelr transportation use; and

b. With respect to the biogas CNG, the regulated party is
the producer or importer of the biogas CNG.

2. Where No Biogas CNG is Added fo Fossil CNG. For fuel
consisting solely of fossil CNG, the regulated party Is the
person that owns the natural gas fueling equipment at the
facility at which the fossit CNG is dispensed to motor
vehicles for their fransportation use.

(B)  Designation of Regulated Parties for Fossil LNG and Biogas LNG.
1. Where Biogas LNG is Added to Fossil LNG.

For a fuel consisting of a fossil LNG and biogas LNG blend,
the regulated party Is initially the following:

a. With respect to the fossil LNG, the regulated party is
the person that owns the fossil LNG when it is
transferred to the faciiity at which the liquefied blend
is dispensed to motor vehicles for their transportation
use; and

b, With respect to the biogas, the regulated party is the
producer or importer of the blogas LNG.
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2. Where No Biogas LNG Is Added fo Fossil LNG. For fuel
consisting solely of fossll LNG, the regulated party is initially
the person that owns the fossit LNG when It is transferred fo
the facility at which the fossli LNG is dispensed to motor
vehicles for thelr transportation use.

Designation of Regulated Party for Blogas CNG or Blogas LNG
Supplied Directly to Vehicles for Transportation Use. For fuel
consisting solaly of biogas CNG or blogas LNG that Is produced in
California and supplied directly to vehicles in California for their
transportation use without first being plended into fossil CNG or

fossi LNG, the regulated parly is inifiatly the producer of the biogas
CNG or biogas LNG.

(D) Effect of Transfer of Fuel by Regulafed Parly.

1. Transferor Remains Regulated Parfy Unless Conditions Are
Met.

When a person who is the regulated party for a fuel specified
in section 95484(a)(B)A), (B), or (C) transfers ownership of
the fue!, the transferor remains the regulated party unless
the conditions of section 95484(a)(5){D)2. are met.

2. Conditions Under Which a Person Acquiting Ownership of a
Fuel Becomes the Regulated Parly. Section
95484{a)(5)(D)1. notwithstanding, a person acquiring
ownership of a fuel specified in section 05484(a)(B}A), (B),
or (C) from the regulated party becomes the regulated party
for that fuel if, by the time ownership Is transfetred, the two
patties agree by written contract that the person acquiring
ownership accepts the LCFS compliance obligation as the
regulated party. Forthe transfer of regulated party
obligations to be effective, the transferor must also provide
the reciplent a product transfer document that prominently
states:

a, the volume and average carbon intensity of the
transferred fuel; and

b,  the recipient is now the regulated party for the
acqulred fusl and acootdingly is responsible for
meeting the requirements of the LCFS regulation with
respect fo the acquired fuel.
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(8)  Regulated Parties for Electricity. For electricity used as a transportation
fuel, the regulated party is determined in the order specified below:

(A} The load-serving entity or other provider of electricity services,
unless section 95484(a)(6)(B}, (C). or (D) below appiies. "Load-
serving entity” has the same meaning specified in Public Utilities
Code (PUC) section 380, “Provider of slectricity services” means a
locat publicly-owned utility, retall seller (as defined in PUC section
399.12(g)}, or any other person that supplies electricity fo the
vehicle charging equipment;

(B) The electricity services supplier, where "electricity services
supplier” means any person or entity thal provides bundied
charging infrastructure and other electric transportation services
and provides access to vehicle charging under contract with the
vehicle owner or operator;

(C}  The owner and operator of the slectric-charging equipment,
provided there is a contract between the charging equipment
awner-operator and the provider of electricity services specifying
that the charging equipment owner-operator Is the regulated parly;

(D)  The owner of a home with electric vehicle-charging equipment,
provided there is a contract between the homeowner and provider

of electricity services specifying that the homeowner may acguire
credits.

(7Y  Regulated Parlies for Hydrogen Or A Hydrogen Blend,
(AY  Designation of Reguleted Party at Time Finished Fuel Is Created.

For a volume of finished fuel consisting of hydrogen ot a biend of
hydrogen and another fusl {“finished hydrogen fuel”), the tegulated
party is initially the person who owns the firlshed hydrogen fuel at
the time the blendstocks are blended to make the finished
hydrogen fuel.

(B)  Transfer of Ownership and Retalning Compllance Obligation.
Except as provided for In section 05484(a)(7)}C), when a person
who Is the regulated party transfers ownership of a finished
hydrogen fue! to another person, the transferor remains the
regulated party.

(C)  Conditions Under Which a Person Acquiring Ownership of Finished

Hydrogen Fuel Becomes the Regulated Party. Section
95484(e)(7}{B) notwithstanding, & pereon who acquires ownership
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of finished hydrogen fue! becomes the regulated party for the fuel if,
by the time ownership is transferred, the two parties {transferor and
reciplent) agree by written contract that the person acquiring
ownership accepts the LOFS compliance obligation as the
reguiated party. For the transfer of regulated party obligations to be
effective, the transferor must also provide the reciplenta product
transfer document that prominently states:

1. the volume and average carbon intensity of the transferred
finished hydrogen fuel; and

2. the recipient is now the regulated parly for the acquired
finished hydrogen fuel and accordingly is responsible fot
meeting the requirements of the LCFS regulation with
respect to the acquired finished hydrogen fuel.

by  Calculation of Credit Balance.

(1}

(2)

Compliance Period, Beginning in 2011 and every year thereafter, the
compliance period is January 1 through December 31 of each year.

Calculation of Credit Batance at the End of A Compliance Period.

A regulated party must calculate the credlt balance at the end of a
compliance petiod as follows:

'CreditBalance = Credits® + Credits™™**" + Credits Acguirod

+ Deficits ™ — Credits™™ — Credits™" ~ Credits™*

where:

Credits® is the total crediis generated pursuant to section 95485(a) for
the current compliance period;

Credits@meonr s the credits or deflcits carried over from the previous
compliance period;

Credits™™r ig the credits purchased or otherwise acguired in the current
compliance perlod;

Deficits® is the total deficits generated pursuant to section 95485(a) for
the current compliance period;

Credits™ 15 the credits sold or otherwise transferred in the current
compiiance period;
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(3

Credits® ™ is the credits exported to programs outside the LCFS for the
current compliance period; and

Credits™™ is the credits retired within the LCFS for the current
compliance petiod.

Deficit Carryover. A reguiated party with a negative credit balance in a

-compliance period may carry over the deficit o the next compliance

period, without penalty, if both the foliowing conditions are met:

(A} the regulated party has a credit balance greater than or equal to
zero in the previous comphiarice perlod; and

(B) the sum of the magnitude of Credits™, Credits ™ | and

Credits™™* g greater than or equal to 90 percent of the sum of the
magnitude of Deflcits®™ , Credits™, Credits™ ", Credits™"* and
for the current compliance period.

Deficit Reconciliation.

(A)  Aregulated parly that meets the conditions of deficit carryover, &s
specified in saction 95481(b)(3), must eliminate any deficit
generated in a given compliance period by the end of the next
compliance period. A deficit may be eliminated only by retirement
of an equal amount of retained credits { Cradifs ™y, by
purchase of an equal amount of credits from another regulated
party, or by any combination of these two methods.

(B)  If the conditions of deficit carryover as specified in section
95481(p)(3) are not met, a regulated party must eliminaie any
deficit generated In a given compliance petiod by the end of the
next compliance perlod, A deficit may be eliminated only by
retirement of an equal amount of retained credits ( Credits ™),
by purchase of ah equal amount of credits from another regulated
party, or by any combination of these {wo methods. In addition, the

regulated party is subject to penalties o the extent permitted under
Siate law. :

{C)  Aregulated parly that Is recongiling In the current compliance period
a deficit from the previous compliance period under {A) or (B) above
remains responsible for meeting the LCFS regulation requirements
during the current compliance period.
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(c)  Reporting Requirements.

M

(2}

(3)

Reporting Frequency, Aregulated party must submit to the Executive
Oftficer quarterly progress reports and annual compliance reports, as
specifisd In sections 95484(c)(3) and 05484(c)(4). The reporting
frequencies for these reports are set forth below:

(A} Quarterly Progress Reports For All Regulated Parfies. Beginning
2010 and each year thereaiter, a regulated parly must submit
guarterly progress reporis fo the Executive Officer by:

1. May 31st — for the first calendar quarter covering January
through March;

2. August 31st ~ for the second calendar quarter covering April
through June;

3. November 30th - for the third calendar quarter covering July
through September; and

4, February 28th {28th in a leap year) —for the fourth calendar
guarter covering October through December,

(BY  Annual Compliance Reports. By April 30% of 2011, a regulated
party must submit an annual report for calendar year 2010, By
April 30 of 2012 and each year thereafter, a regulated party must
provide an annual compliance report for the prior calendar year.

How To Report. A regulated patty must submit an annual compliance and

quarterly progress report by using an interactive, secured internet web-
based form,

The regulated party Is solely responsible for ensuring that the Executive
Officer receives its progress and compliance reports by the dates
specified in section 95484(c)(1). The Executive Officer shall not be
responsible for failure of electronically submitted reports to be transmitted
to the Executive Officer. The report must contain a statement attesting to
the report’s accuracy and validity, The Executive Officer shall not deem
an elecironically submited repott to be valid unless the rapott is
accompanied by a digital signature that meets the requirements of title 2,
California Code of Regulations, section 22000 et saq.

General and Specific Reporting Requirements for Quarletly Progress
Reports. For each of ifs transportation fuels, a regulated party must
submit a quarterly progress report that contains the information specified
in Table 3 and meets the addiffional specific requirements sat forth below:
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(A)

B)

Specific Quarlerly Reporting Requirements (Except As Oth erwise
Noted) for Gasoline and Diesel Fuel.

1. For each transfer of gasoline or diesel fuel that resuits
in a transfer of the compliance obligation or retention of the
compliance obligation by written contract, the regulated
party must provide to the Executive Officer, within 10
business days of a request, the product transfer document
containing the information identified in section
95484(a)(1)(B), (@Y1)(C), @(HD), @N2)B), @)X2)(C),
{(8)(4)B), (a)4XC), @)BYD), or @HTHC) whichever applies,

2. The carbon intensity value of each blendstock determined
pursuant fo section 854886.

3. The volume of each blendstock {in gal) per compliance
perled. For purposgs of this provision only, the regulated
party may report the total volume of each blendstock
aggregated for each distinct carbon intensity value (e.g., X
gallons of blendstock with A gCO2e/MJ, Y gallons of
blendstock with B gCO2e/MJ, efc.). Further, if the regulated
parly is subject fo section 05486(b)(2)(A)2. for fuel or
blendstock defived from high carbon-intensity crude oil
(HCICO), regulated party must report the B2, per

compliance period, where Ejg., 16 defined in section
05486(b)(2)(A)2-2.

4, All Renewable Identification Numbers (RINs) that are retired
for facilities In California.

Specific Quarterly Reporting Requirements for Natural Gas
(including CNG, LNG, and Biogasz. For each private access,

public access, or home fusling facility to which the regulated parly
supplies CNG, LNG or blogas as a transportation fust:

1. For CNG, the regulated parly must report the amount of fuel
dispensed {in scf) per compliance period for all light/medium-
duty vehicles (L.DV & MDV) and heavy-duty vehicles (HDV).
For LNG, the regulated pariy must report the amount of fusl
dispensed {in gal) per compliance perlod for all LDV & MDV
and HDV,

2. Except as provided for in section 85484(c)(3)}(B)3., the
regulated party must report the amount of fuel dispensed
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based on the use of separate fuel dispenser meters at each
fuel dispenser;

In lieu of using separate meters at cach fuel dispenser, the
regulated party may repori the amount of fuel dispensed at
egch facility using any other method that the regulated party
demonstrates {o the Executive Officer's satisfaction as being
equivalent to or better than the use of separate fuel meters
at each fuel dispenser in each fueling facility;

The carbon Intensity value of the CNG, LNG, or biogas
determined pursuant to section 95486,

Specific Quarterly Reporting Requirements for Electricity. Fot

clectricity used as a fransportation fuel, a regulated party must also
submit the following: -

1.

3.

For residential charging stations, the total electricity
dispensed (in KWh) to all vehicles at sach residence based
on direct metering, which distinguishes eleciricity delivered
for transportation use. Before January 1, 2015, "based on
direct metering” means either:

a. the use of direct metering (also called submetering) to
measure the eleciicity directly dispensed to all
vehicles at each residential charging station; or

b, for households and residences only where direct
metering has not been installed, the regulated party
may report the total electricity dispensed at each
residential charging station using anothetr method that
the regulated party demonstrates to the Executive
Officer’s satisfaction is substantially similar to the use
of direct metering under section (C)3NCH .a..

Effective January 1, 2015, “based on direct metering” means
only the use of direct metering as speoified In section
(c}3)(CY1.a. above;

For each public access charging facility, the amount of
electricity dispensed (in kKW-hr);

For each fleet charging facility, the amount of fuel dispensed
{in KW-hr).
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4. The carbon intensity value of the electricity determined
pursuant to section 95486,

Specific Quarterly Reporting Requirements for Hydrogen ora
Hydrogen Biend, For hydrogen or a hydrogen blend used as a
transportation fuel, a regulated party must also submit the following:

1. For each private access fusling facility, the amount of fuel

dispensed (in kg) by vehicle welght category: LDV & MDV
and MDV.

2. Eor each public access filing station, the amount of fuel

dispensed (in kg) by vehicle weight category: LDV & MDV
and HOV.

3. The carbon Intensity value of the hydrogen or the

blendstocks used to produce the hydrogen blend determined
pursuant to section 95486.

General and Speclfic Reporting Requirements for Annual Compliance
Repors. A regulated party must submit an annual compliance repott that
meets, at minimum, the general and specific requirerments specifled in
section 95484(c)(3) above and the additional requirements set forth below:

(A

A regulated party must report the foliowing:

1. The total credits and deficits generated by the regulated
party in the current compliance period, calculated as per
equations in section 95485(a);

Z. Any credits carried over from the previous compliance
period;

3. Any deficits catried over from the previous compliance
period;

4. The fotal credits acquired from another parly and identify the
party from whom the credits were acquired;

5. The fotal credits sold or otherwise transferred and identily
each parly to whom those credits were transferred;

8. The total credits retired within the LCFS; and

7. The total credits exported to programs outside the LCFS.

- 3% .
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Significant Figures. The regulated party must treport the following
quantities as specified below:

(A)

(B)
(C)

(D)

(E)

carbon intensity, expressed to the same number of significant
figures as shown in the carbon intensity lookup table (Method 1);

credits, expressed to the nearest whole metric ton CO2 squivalent;

fuel volume, expressed as follows:

1. a fuel volume greater than 1 million gasoline gallon

equivalent (gge) must be expressed to the nearest
10,000 gge;

2. a fuel volume between 100,000 gge and 1 million goe,
inclusive, must be expressed to the nearest 1,000 gge;

3. afuel volume between 10,000 gge and 89,990 gge,
inclusive, must be expressed to the nearest 100 gge; and

4. a fuel volume less than 9,999 gge must be expressed to the
nearest 10 gge.

any other quantity not speciiled In section 95484(c)(5)(A) to
95484(c)(5)(C) must be expressed fo the nearest whole unit
applicable for that quantity.

Rounding Intermediate Calculated Values. A regilated party must
uge one of the following procedures for rounding intermediate
calculated vaiues for fuel quantity dispensed, blended, or sold In
California; calculated carbon intensity values; calculated LCFS
credits and deficlis; and any other calculated or measured quantity
required fo be used, recorded, maintained, provided, or reported for
the purpose determining a reported value under the LCFS
regulation (17 CCR section 95480 et seq.)»

1. ASTM E 29-08 (October 1, 2008), Standard Practice for
Using Significant Digits in Test Data fo Determine
Conformance with Specifications, which is incorporated
hereln by reference, or

2. Any other practice that the regulated party has demonstrated
to the Executive Ofticer's written satisfaction provides
equivalent or better results as compared with the method
specified in subsection 95484(c)(E)EN. above.

Sa4 .
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Table 3. Summary Checkiist of Quarterly and Annual Reporting Requirements
for LOFS Transportation Fuels.
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(d)  Recordkeeping and Auditing.

1)

2

A regulated party must retain all of the following recotds for at least

3 years and must provide such records within 20 days of a written request
recelved from the Executive Officer or his/her deslgnee before expiration
of the period during which the records are required to be retained:

(A)  product transfer documents;

(B) copies of all data and reports submitted to the Executive Officer;
(C) records related to each fuet transaction; and

(D)  records used for compliance or credit caleulations,

Evidence of Physical Pathway. A regulated party may not generate
credits pursuant to section 95485 unless it has demonstrated or provided
a demonstration to the Executive Officer that a physical pathway exlsts,
for each of the transportation fuels and blendstocks for which itis
responsible under the LCFS regulation, and that each physical pathway
has been approved by the Executive Officer pursuant to this section

. 95484(d)(2). For purposes of this provision, “demonstrated” and

“demonstration” includes any combination of either (i) a showing by the
regulated party using its own documentation; of {il} a showing by the
regulated parly fhat incorporates by reference documentation voluntarily
submitted by another regulated party or & non-regulated party fuel
producer, provided the documentation applies to ahd accurately
represents the regulated party’s transportation fuel or blendstock;

“Physical pathway" means the applicable combination of actual fuel
delivery methods, such as truck routes, rail lines, gasfliquid pipelines,
electricity transmission lines, and any other fuel distribution methods,
through which the regutated party reasonably expects the fuel to be
transported under contract from the entity that generated or produced the
fuel, to any Intermediate entities, and ending at the fuel blender, producer,
importer, or provider in California.

The Executive Officer shall not approve a physical pathway demonsirafion
unless the demonstration meets the following reguirements:

(A)  Initial Demonstration of Delivery Methods, The regulated party
must provide an initial demonstration of the delivery methods
comprising the physical pathway for each of the regulated party's
fuels. The initial demonstration must include documentation in
sufficient detail for the Executive Officer to verify the existence of
the physical pathway's defivery methods.

~B6 -
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The documentation must include a map(s) that shows the truck/rail
lines or routes, pipelines, transmission lines, and other delivery
methods (segments) that, together, comprise the physical pathway.
If more than one company is involved in the delivery, each segment
on the map must be linked to a specific company that is expected
fo fransport the fuel through each segment of the physical pathway.
The regulated party must provide the contact information for each
stich company, including the contact name, mailing address, phone
number, and company name,

(B)  Initial Demonsiration of Fuel Introduced Into the Physlcal Pathway.

For each blendstock ot alternative fuel for which LCFS creditIs
being claimed, the regulated party must provide evidence showing
that a specific volume of that blendstock or fuel was infroduced by
its provider into the physical pathway identified in section
95484(d)(2)(A). The evidence may include, but is not limited to, &
written purchase contract or transfer document for the volume of
blendstock or alternative fuel that was introduced or otherwlse
delivered info the physical pathway.

(C) Initial Demonstration of Fuel Removed From the Physical Pathway.
For each speciiic volume of blendstock or alternative fuel identified
in section 95484(d){(2)(B), the regulated parly must provide
evidence showing that the same volums of blendstock or fuel was
removed from the physical pathway in California by the regulated
party and provided for transportation use in California. The
evidence may include, but is not limited to, a written sales contract
or transfer document for the volume of blendstock or alternative fuel
that was removed from or otherwise extracted out of the physical
pathway in California.

(D)  Subsequent Demonstration of Physical Pathway. Once the
" Executive Officer has approved the initial demonstrations specified
in section 95484(d)(2)(A) through (C), the regulated party does not
need o resubmit the demonstrations for Executive Officer approval
in any subsequent year, unless there is a material change to any of
the information submitted under section 98484 (d)}(2)(A) through (C).

“Material change” means any change to the initially submitted
information involving a change in the basic mode of transport for
the fuel. For example, If an approved pathway using rail ransport
is changed to add to or replace the rail with truck or ship transport,
that change would be deemed a matetial change.
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(3)

If there is a material change to an approved physical pathway, the
regulated party must notify the Executive Officer in writing within
30 business days after the material change has oocurred, and the
approved physical pathway shall become invalld 80 business days
after the material change has occurred. A regulated party that
wishes to generate credits after an approved physical pathway has
become invalid must submit for Executive Officer approval a new
initial demonstrations, pursuant to section 95484(d)2)(A) through
{C), which Includes the materlal change(s) to the physloai pathway.

(E)  Submittal and Review of and Final Action on Submiited
Demonstrations

1. The regulated party may not recsive cradit for any fuel or
blendstock untll the Executive Officer has approved the
regulated party's submitted phiysical-pathway demonstration
pursuant fo section 95484(d)(2)(A) fhrough {C). Upon
recelving Executive Officer approval of a physical pathway,
the regulated party may claim LCFS credits based on that
pathway that are calculated retroactive to the date when the
regulated party's use of the pathway began but no earlier
than January 1, 2011,

2. Within 15 business days of recelpt of a physical pathway
demonstration, the Executive Officer shall determine if the
physical pathway demonstration is complete and notify the
regulated party accordingly. If incomplete, the Executive
Officer shall notify the regulated party and identify the
information needed to complete the demonsirations
identified in section 95484(d){2){A) through (C). Once the
Executive Officer deems the demonstrations o be complete,
the Executive Officer shall, within 15 business days, take
fina! action to elther approve or disapprove a physical
pathway demonstration and notify the tegulated party of the
final agtion.

Data Verification, Ali data and calculations submitted by a regulated party
for demonstrating compliance or claiming credit are subject to verification
by the Executive Officer or & third party approved by the Executive Offlcer.

Access To Facility And Data. Pursuant fo H&S section 41510, if
necessary under the crcumstances, after obtaining a warrant, the
Executive Officer has the right of entry to any premises owned, operated,
used, leased, or rented by an owner oF operator of a facility in order to
inspect and copy records relevant to the determination of compliance.

.
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(5)

The Executive Officer shall post on the ARB's website at
hitp:/iwww.arb.ca.govifuels/lcfs/lcfs.him the names and contact
information for each regulated party and non-regulated party fuel-producer
that has obtained Executive Officer approval of its physical pathway
demonstration; the transportation fuels and blendstocks covered by such
Executive Officer approvat; and details of the approved physical pathways
disclosed in accordance with 17 CCR §§ 91000 — 91022 and the
California Public Records Act (Government Code section 82650 et sedq.).

(&), Violations and Penalfies.

)

{3}

Pursuant to H&S section 38580 (part of the California Global Warming
Solutions Act of 2008), any violation of the provisions of the LCFS
regulation (title 17, CCR, § 95480 ef seq.) may be enjoined pursuant to
H&S section 41513, and the viclation Is subject to those penalties set forth
in Article 3 {commencing with § 42400) of Chapter 4 of Part 4 of, and
Chapter 1.5 (commencing with § 43025) of Part 5 of, Division 26.

Pursuant to H&S section 38580, any violation of the provisions of the
L.CF8 regulation shall be deemed to result In an emission of an air
contaminant for the purposes of the penalty provisions of Article 3
(commencing with § 42400) of Chapter 4 of Part 4 of, and Chapter 1.5
{commengcing with § 43025) of Part 5 of, Division 26.

Any viotation of the provisions of the LCFS regulation shall be subject to
all other penalfles and remadies permitted under State law.

NOTE: Authority cited: Sections 38510, 38560, 38560.5, 38571, 38580, 38600, 38601, 41510, 41611,
Health and Safely Code; and Western Oil and Gas Ass'n v. Orange County Alr Polfution Confrol District,
14 Cal.3rd 411, 121 Cal.Rptr, 240 (1975), Reference cited: Sections 38501, 38510, 38560, 38560.5,
38574, 38580, 30000, 39001, 38002, 39003, 39515, 39516, 41610, 41511, Health and Safety Code; and
Waestern Off and Gas Ass™n v. Orange County Alr Pollution Control Distrct, 14 Cal.3rd 411, 121 Cal.Rptr.

246 (1975).
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Section 95485, LCFS Credits and Deficits

(a)  Calculation of Credits and Deficits Generated. A regulated party must calculate
the amount of credits and deficlts generated In & compliance period for an LCFS
fuel using the methods specified below In section 95485(a)(1) through (3). The
total credits and deficits generated are used in determining the overall credit
balance for a compliance period, pursuant to section 95484(b). All credits and
deficits are denominated in units of matric tons (MT) of carbon dioxide
eguivalent.

{1)  All LCFS fuel quantities used for credit caloulation must be in energy ubits
of magajoules (MJ).

Fue! quantities denominated in other units, such as those shown in
Table 4, must be converted to MJ by multiplying by the corresponding
energy density™:

Table 4. Energy Densties of LCFS Fueis and Blendstocks.

(2)  The total credits and deficits generated by a reguleted party ina
compliance period must be calculated as follows:

i " i
%redits Gon (MT) =y, Credits}™™ + > Crediss{™
! ]

it . s
\Deﬁoitsﬁ‘w (MT) - Z De.ﬁci?s:?{asofnw 4 Z Deﬁcim;ﬂ&w?
i !

where:

! Energy densiy factors are based on the lower heating values of fuels In CA-GREET using BTU to MY
conversion of 1066 J/Btu.
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Credits®™ represents the tofal credits (a zero or posifive value), in units of
metric tons (“MT*), for ali fuels and blendstocks determined from the
credits generated under either or both of the gasoline and diesel fue!
average carbon intensity requirements;

Deficits™ represents the total deficits (a negafive value), in units of metric

fons (“MT), for all fuels and blendstocks determined from the deficits
generated under either or both of the gasoline and dlesel fuel average
carbon Intensity requirements;

{15 the finished fuel or blendstock index; and

n is the total number of finished fuels and blendstocks provided by a
regulated party in & compliance pertod.

LCES credits or deficits for each fuet or blendstock supplied by a regutated
parly must be calculated according to the following equations:

(B)  [Credius® 1Deficits® (ML) = (CI% aye = Cligna ) B xC|

reported

where:

Credits? | Deficits}” (MT) is either the amount of LCFS credits

generated (a Zero or posiiive value), or deficits incurred {a negative
value), in metric tons, by a fusi or blendstock under the average
carbon intensity requirement for gasoline (XD="gasoline") ot diesel
(XD="dlesel"); '

CI% g I8 the average carbon Intensity requirement of either

gasoline (XD= “gasoline”) or diesel fusl (XD= “diesel"} far a given
yoar as provided in section 85482 (b) and (¢), respectively;

CI,.s 18 the adjusted carbon intensity value of a fuel or

blendstock, in gCOZE/MJ, calculated pursuant to section
95485(a)(3)(B)

E o cea 18 the total amount of gasoline (XD="gasoline”) or diesel

(XD="diesel"} fuel energy displaced, in MJ, by the use of an
altarnative fuel, calculated pursuant to section 95485(a)(3)C); and

Cls a factor used to convert credits to units of metric tons from
gCOZE and has the value of:
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(B)

(C)

C=1.0x10" (MT)

(£CO,E)
I
CI fp)orted = EEEL);B"
whiate:

C1,ls the carbon intensily of the fuet or blendstock, measured in

gCO2EM, determined by a Californta-modified GREET pathway
or a custorn pathway and incorporates a iand use modifier (if
applicable), and

EER™ is the dimensionless Energy Economy Ratio (EER) relative

to gasoline (XD="gasoline”) or diesel fuel {(XD= “diesel”) as listed in
Table 5. For a vehicle-fuel combination not listed in Table 5,

FER™ =1 must be used.
Eﬁm{m’ = Ei‘ XEERMD
where:

E, is the energy of the fuel or blendstock, in M, determined from
the energy denstly conversion factors in Table 4.
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Apploations.
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il
PG

(BEV = battery electric vehicle, PHEV=plug-in hybrid electric vehicle, FOV = fuel cell vehigle, ICEY =
internal combustion engine vehiole)

{b)  Credit Generation Frequency. Beginning 2011 and every year afterwards, a
regulated party may generate credits quarterly.

(c)  Credit Acguisition, Banking, Borrowing, and Trading.
(1)  Avregulaied party may:

(A)  retain LOFS credits without expiration for use within the LCFS
market;

{B)  acquire or ransfer LCFS credits. A third-party entity, which is nota
regulated party or acting on behalf of a regulated party, may not
purchase, sell, or frade LCFS credits, except as otherwise specified
in (C) below; and

(C)  export credits for compliance with other greenhouse gas reduction
initiatives including, but not limited to, programs established
pursuant to AB 32 (Nunez, Stats. 2008, ch. 488), subject to the
authorliles and requiraments of those programs.

{2) A regulated party may not:
(A)  use credits in the LOFS program that are generated outside the

LCFS program, including, but not limited to, credits generated in
cther AB 32 programs,
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(B)  borrow or use credits from anticipated future carbon intensity
reductions.

(C) generate LCFS credits from fuels exemnpted from the LCFS under
section 95480.1(d) or are ctherwise notone of the transportation
fuels specified in section 95480.1(a).

(dy  Nature of Credits. LCFS cradits shall not constitute instruments, securities, or
any other form of property.

NOTE: Authority clted; Sections 38510, 38560, 38560.5, 38571, 38580, 39800, 38601, 41510, 41511,
Haalth and Safety Code; and Western Of and Gas Ass’n v. Orange County Air Pollution Control District,
14 Cal.3rd 4114, 121 Cal.Rptlr, 249 (1975). Reference cited: Sections 38501, 38510, 38560, 38560.5,
38571, 38580, 39000, 39001, 38002, 39003, 30515, 39518, 41510, 41511, Health and Safety Code; and

Western Oif and Gas Ass’n v, Orange County Air Pollution Control District, 14 Ceb3rd 411, 121 Cal.Rptr.
249 (1978}

Section 95486. Determination of Carbon Intensity Values

(a). Sefection of Method.

(1) Aregulated party for CARBOB, gasoline, or dlesel fuel must use
Method 1, as set forth in section 958486(b)(2)(A), to determine the carbon

intensity of each fuel or blendstock for which it Is responsible (“regutated
party's fuel”).

(2)  Avregulated party for any other fuel or blendstock must use Method 1, as
set forth in section 95486(b)2)(B), to determine the carbon intensity of
each fuel for the regulated paity’s fuels, unless the regulated parly is
approved for using either Method 2A or Method 2B, as provided in
section 95486(c) or {d).

(3)  Aregulated party's choice of carbon Intensity value under Method 1 in
either (a)(1) or (a)(2) above is subject in all cases fo Executive Officer
approval, as specified in this provision. if the Executive Officer has reason
to believe that the regulated party's choice is not the value that most
closely corresponds to its fuel or blendstock, the Executive Officer shall
choose a carbon intensity value, in the Carbon Intensity Lookup Tables for
the fue! or blendstock, which the Executive Officer determines is the one
that most closely corresponds to the pathway for that fue! or blendstock,
The Executive Officer shall provide the rationale for his/her determination
to the regulated party in writing within 10 business days of the '
determination. The regulated party shall be responsible for reconciling
any deficits, in accordance with sectlon 95485, that were incurred as a
result of its initial choice of carbon intensity values, in determining
whether a carbon intensity velue that is different than the one chosen by
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the regulated party is more appropriate, the Exeoutive Officer may

consider any Information submitied by the regulated party in support of its
choice of carbon Intensity value,

(b)  Method 1~ ARB Lookup Table.

(1)

To generate carbon intensity values, ARB uses the California-modified
GREET (CA-GREET) model (version 1.8b, February 2009), which Is
incorporated herein by reference, and a land-use change (LUC) modifier
{(when applicable). The CA-GREET mode! {s available for downloading on
ARB's website at hitp://www,arb.ca.gov/fuelsficfs/icfs.htm.

The Carbon-intensity Lookup Tables, shown below, specify the carbon
intensity values for the enumerated fuel pathways that are described in the

following supporting documents, all of which are Incorporated herein by
reference:

(A)  Stationary Source Division, Air Resources Board
(February 27, 2008, v.2.1), “Detailed Californla-Modified GREET
Pathway for California Reformulated Gasoline Blendstock for
Oxygenate Blending (CARBOB) from Average Crude Refined in
California;”

(B)  Stationary Source Division, Alr Resources Board
(February 27, 2009, v.2.1), “Detailed California-Modified GREET
Pathway for Califomia Reformulated Gasoline (CaRFG)"

(C)  Statlonaty Source Division, Alr Resources Board
(February 28, 2009, v.2.1), “Detailed California-Modified GREET
Pathway for Ulira Low Sulfur Dissel (ULSD) from Average Crude
Refined in California;”

(D)  Stationary Source Division, Air Resources Board
(February 27, 2008, v.2.1), “Detailed Callfornia-Modified GREET
Pathway for Corn Ethanol;”

(E)  Stationary Source Division, Alr Resources Board
(February 27, 2009, v.2.1), *Detalled California-Modified GREET
Pathway for Brazilian Sugarcane Ethanol;”

(F)  Stationary Source Division, Alr Resources Board
(February 28, 2009, v.2.1), "Detailed California-Modifled GREET

Pathway for Compressed Natural Gas (CNG) from North American
Natural Gas;"

{G) Stationary Source Division, Air Resources Board
(February 28, 2009, v.2.1}, “Detalled California-Modified GREET
Pathway for Compressed Natural Gas (CNG) from Landiill Gas;”
(H) Stationary Source Division, Air Resources Boatd
{February 27, 2008, v.2:1), "Detailed California-Modified GREET
Pathway for California Average and Marginal Electricity,”

T
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H Stationary Source Division, Air Resources Board
(February 27, 2009, v.2.1), "Detalied California-Modified GREET
Pathway for Compressed Gaseous Hydrogen from North American
Natural Gas;”

(J)  Stationary Source Division, Alr Resources Board (September 23,
2008, v.2.0), “Detalled California-Modified GREET Pathways for
Liquefied Natural Gas (LNG) from North American and Remote
Natural Gas Sources;”

(K) Stationary Source Division, Alr Resources Board (September 23,
2009, v.2.0), “Detailed California-Modified GREET Pathway for
Liguefied Natural Gas {(LNG) from Landfill Gas (LFGBY"

(L) Stationary Sourcs Division, Air Resources Board (July 20, 2009,
v.1.0), "Detailed California-Modified GREET Pathway for
Compressed Natural Gas (CNG) from Dairy Digesier Biogas;”

(M)  Stationary Source Division, Air Resources Board (September 23,
2009, v.2.0), “Detalled California-Modified GREET Pathway for
Liguefied Natural Gas (LNG) from Dairy Digester Blogas;”

(N}  Stationary Source Division, Alr Regources Board (September 23,
2609, v.2.0), “Detalled California-Modified GREET Pathway for
Biodiesel from Used Cooking Off;"

(O) Stationary Source Division, Alr Resources Board {September 23,
2009, v.2.0), “Detalled California-Modified GREET Pathway for Co-

. Provessed Renewable Diesel from Taliow (U.8. Sourced);” and

(P)  Stationary Source Division, Air Resources Board (September 23,
2009, v.2.3), “Detailed California-Modified GREET Pathways for
Brazillan Sugarcane Ethanol: Average Brazilian Ethanol, With
Mechanized Harvesting and Electricity Co-product Credit, With
Electricity Co-product Credit.”

- 4B -



A AR

Case T09tv-0Z234-J0-DrB

Table 6. Carbon Intensity Lookup Table for Gasoline and Fuels that Substitute for Gasoline.

Carbon Intensity Values
(90029”«53)
Fuel Pathway Description Direct Land Use or
Emissions Other Indirect | Total
Effect
CARBOR - based on the average cr&da oll delivered o |
Gasoline Californta refineries and average California refinery 95.86 0 95.86
efficlencles
g‘iiggest average; 80% Dry Mill; 20% Wet Wy Dry 69.40 30 99.40
California average; 80% Midwest Average;, 20%
Calfornia; Dry Mill, Wet DGS; NG 85.66 80 95,66
California; Dry Mill; Wet DGS; NG 50.70 30 80.70
Midwest; Dry Mil Dry DGS, NG 58,40 30 98.40
Midwest: Wet Mill, 60% NG, 40% coal 75.10 30 105.10
Efhanot Midwest Wet MIli, 100% NG 64,52 30 04.52
from Corn
Midwest, Wet Mill, 100% coal 90.99 30 120.98
Midwaest; Dry Mill; Wet; DGS 60,10 30 80,10
Callfornta; Dry Mifl; Dry DGS, NG 58.90 30 88,90
Midwest; Dry Mill; Dry DGS; 80% NG; 20% Blomass 63.60 30 93,60
Midwest; Dry Mil; Wet DGS; 80% NG; 20% Biomass £6.80 30 86,80
Caflifornia; Dry Mill; Dry DGS; 0% NG; 20% Blomass 54.20 30 84.20
Californla; Dry Mill, Wet DGS; 80% NG; 20% Blomass AT .44 30 77.44
Brazilian sugarcane using average production 27 4G 46 73.40
processes
Ethanol’ " :
from Brazilian sugarcane with average production pracess, 12.40 46 58.40
Sugarcans mechanized harvesting and electricity co-product credit ' ’
Brazillan sugarcane with average production process
and slectriclty co-product credit 2040 48 66.40
California NG via pipeling; compressed In CA 67.70 0 67,70
Gotnpressed {;lxogg American NG delivered via pipeiine; compressed 68.00 o 68.00
Natural ;
Gas Landfill gas (pio-methane) cleaned up to plpeline
quality NG; compressed in CA 11.26 0 11.26
Dairy Digester Biogas to CNG 13.45 0 13.45
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North Amerlcan NG dellvered via pipsline; liquefled in 8313 o 83.13
CA using iquefaction with 80% efficiency ) )
Netth American NG defivered via pipeline; liguefied in
CA using liquefaction with 80% efiiclency 7238 0 7238
Oversess-sourced LNG deliversd as LNG to Baje;
re-gasified then re-liquefied In GA using Heuefaotion 83.37 0 93.37
with 80% effiviency
Overseas-sourced LNG defivered as LNG to CA;
re-gasiied then re-liquefled in CA using liquefaction 82.62 0 8262
Liguefied with 90% efficlency
Natural Overseas-sourced LNG defivered as LNG to CA
Gas - - :
2 no re-gasification or re-fiquefaction in CA 7190 0 7760
Langflil Gas (blo-methane) to LNG Hiquefied In CA using
liquefaction with 80% efficlency 2631 0 26.31
Landiill Gas {blo-methane) to LNG liquefied In CAusing
iiquefaction with 80% efficiency 15.66 Y 15.56
Dairy Digester Blogas to LNG liquefied in'CA using
liquefaction with 80% afficiency 28.58 o ] 88
Dalry Digester Blogas to LNG liquefied in GA using
liquefaction with 80% efficiency i7.78 ¢ 17.78
Callfornia average eleciriclty mix 12410 0 124,10
Electriclty c .
alifornia marginel electricity mix of natural gas and 104.71 o 104.71
renewable energy sourees ’ ‘
Corprassed Hy from central reforming of NG {includes
fiquefaction and re-gasification siops) 142.20 0 142.20
Liquid H; from central reforming of NG 133.00 0 133,00
Hvd Compressed Hy from cenfral reforming of NG
yarogen (no liquefaction and re-gasification steps) 88,80 0 98.60
Comprassed H, from on-site reforming of NG 98.30 0 98.30 -
Compressed H, from on-site raforming with renewable 76.10 0 76.10
feedstocks ’ )
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Table 7. Carbon Infensity Lookup Table for Diesel and Fusls that Substitute for Diesel. .

Garbon Intensity Values

{900}
Fuetl Pathway Deseription tand Use or
Direct )
Emissions OtheErf;thlrect Total
ULSD ~ based on the avetage oruds of delivered fo
Diesel talfornia refineries and average Callfornia refinery 04.71 0 94.71
efficiencies
Convarsion of wasts oils (Used Cooking Oif) to
hiodiesel (fatly acid methy! esters -FAME) where 15.84 0 1584
Blodlesel cooling” is required '
Conversion of waste olls {Used Cooking Off) to
blodiese! (fatly acid methyl esters -FAME) where 11.78 G 11.76
"sooking” s not required
Conversion of tallow to renewable digse! using higher
Repewable | energy use for rendering 39.33 0 39.33
Diesel Conversion of tallow fo renswable diesel using lower 19.65 0 10.65
energy use for rendeting ' '
California NG via pipsline; compressed in CA §7.70 0 87.70
North Ametlcan NG delivered via pipeline; compressed '
Compressed | W CA 68.00 ¢ $8.00
Natural Gas Landfll gas (blo-methane) cleaned up to pipsline 11.26 0 11.26
quality NG; compressed in CA ’ ’
Dalry Digester Blogas to CNG 18.45 0 1345
Llquefied | North American NG delivered Via pipeling; fiquefied in £3.13 0 83.13
Natural Gas | CA using liquefaction with 80% efficlency ’ '
Norih Ametican NG delivered via pipeline; iquefied in
CA using fiquefaction with 90% efficlency 72.38 0 7238
Overseas-sourced LNG defivered as LNG to Baja;
re-gasified then re-iquefied in CA using Hauefaction 83.37 0 93,37
with 80% efficiency
Overseas-sourced LNG delivered 2s LNG to CA;
re-gasified then re-liquefied in GA using liguefaction 82.62 0 8262
with 90% effictency
Overseas-sourced LNG daliverad as LNG to CA;
rio re-gasification or re-liguefaction in CA 7780 0 7750
Landéil Gas {blo-methane) to LNG fiquefied in CA using
Fquefaction with 80% efficiency 26.8% 0 2631
Landfilt Gas (blo-methahe) to LNG tiquefied In CA using
llquefaction with 90% efflciency 16.56 ¢ 15.56
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Dairy Digester Biogas to LNG ligusfied in CA using
liquefaction with 80% efficiency 26.53 0 28.53
F:)aﬁry Digester Biogas to LNG fiquefied In CA using
liquefaction with B0% efficiancy 17.78 0 17.78
‘ California average stectricity mix 124,10 0 124,10
Blectricity California marginal electricity mix of natural gas and 104.74 o 104, 71
renswabie energy sources ’ !
Compressed Hp from central reforming of NG (includes
fiquefaction and re-gasliication steps) 142.20 0 14220
Liquid Hg from central reforming of NG 138.00 ¢ 133.00
Hyd Compressed H, from central reforming of NG
yerogen {no liguefaction and re-gasification steps) 9e.80 ¢ 96.80
Compressed Hy from on-slie reforming of NG 88.30 ¢ £8.30
Comprassed H, from on-site reforming with renewable 76.10 0 76.10
feadstocks ' )
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(2)  Use of Lookup-Table Carbon-Intensity Valyes.
(A) For CARBOB, Gasoline and Diesel Fuel,

For purposes of this section 95486(b)(2)A), “2006 California baseline
crude mix' means the fotal pool of crude off supplied to Callfornia refiners
in 2006; “included n the 2006 Callfornia baseline crude mix’ means the
crude oll constituted af least 2.0% of the 2006 California baseline crude
mix, by volume, as shown by California Energy Commission records for
2008 and “high carbon-intensity crude ofl’ means any crude ol that has a
total production and transport carbon-ntensity value greater than 15,00
grams CO2e/MJ.

The carbon intensity for a regulated party's CARBOB, gascline or a diesel
fuel is determined as specified in section 95488(b)2)(A)1. or 2. below,
whichever applies;

1. For CARBOB, Gasoline or Diesel Fuel Derived from Crude Ot That
Is Either Included in the 2006 California Baseline Crude Mix or Is
Not a High Carbon Intensify Crude Oll.

If afl of a regulated party’s CARBOB, gasoline or diesel fuel is
derived from crude ofi that is either;

d. Included in the 2006 California baséline orude mix, or
b. not a high carbon-intensity crude of,

the regulated party must use the average carbon infenshy value
shown in the Carbon Intensity Lookup Table for CARBOB, gasoline
or diesel fuel.

Z. For All Other CARBOB, Gasoline or Dlesel Fuel, including Those
Derived from High Carbon-intensity Crude Off (HCICQ).

Except as set forth in this provision, if any portion of a regulated
party's CARBOB, gasoline, or diesel fuel does not fall within section
95486(b)}2)(A¥1. above (including those derived from high carbon-
infensily crude ofl), the regulated party must calculate the deficlts
for CARBOB, gasoline, or diese! fuel, derived whaolly or I part from
crude off subject to this provision, using the deficit caloulation
methodotogy and the process for determnining the carbon intenisity
value desoribed In paragraphs a. and b, respectively, below:
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a. Deficlt Calculation When HCICO s Used.

3 Caloulation Methodology. For purposes of this
section, a regulated party for CARBOB, gasoline or
diese! fuel, derived wholly or in part from HGICO
faadstock, must calculate separately the base deficit
and incremental deficit for each fuel or blendstock, as
specified in this provision. The base deficit must be
calculated for the entire volume of fuel or blendstock
derived from the mix of HCICO and all other crude,
and the Incremental deficit must be calculated only for
the volume of fuel or blendstock derived from the
HCICO, as follows:

Deﬂcitsﬁ;‘ (MTy = (Cl {oora, =~ €1 po Y Efn, XC
and

Deﬁciﬂi‘ﬁfm.,,e,,m;, (MT)=(CI j,f')g, ~CI }J:‘YEICO, YXE }f:cl';rcoi xC
where,

i Is the finished fus! or blendstock index;

Deficits ©°, (MT) means the amount of LCFS deficits incurred
(& negative value), in metric tons, by the volume of gasoline,
CARBOB, or diesel fuel that is derived from all pefrolaum
feedstoek, including HCICO, produced in or imported into
California during a specific calendar year,

Deficits ... (MT) means the amount of LCFS deficits
incurred (a negative value), in metric fons, by the volume of
a fuel or blendstock that is derived wholly from HCICO

feedsiock produced in or imported into California during @
specific calendar year,

CIP L Das the same meaning as specified In section
95485(a){3}A)

CI% s the adjusted average carbon-intensity vaiue of a

fuel or blendstock, In gCO2E/MJ, derived from all petroleum
feadstock, including HCICO, produced in or imporied into
California during a specific calendar year, where the carbon
intensity of the fuel or blendstock is adjusted by dividing it

.52
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with the EER as described in section 95488(a)(3)(B). For
purposes of this proviston, CI7 for CARBOB (XD =

“gasoline”) and diesel fuel (XD = "diesel") is the total carbon
intensity value for CARBOB and diese! (ULSD) set forth in
the Carbon Intensity Lookup Table, respectively;

CI2., is the adjusted actual carbon-intenstly value of a
fuel or blendstock, in gCO2E/MJ, derived from HCICO
feedstock produced in or imported into California during a
specific calendar year, where the carbon Intensity of the fuel
or blendstock, as determined pursuant to paragraph i,

below, Is adjusted by dividing it with the EER as described In
section 85485(a)(3}B);

£, is the adjusted total amount of fuel energy, in MJ, from
gasoline (XD="gasoline") or diesel {(Xb="diesel"), derived
from all petroleum feetistock produced in or imported Inio
Califomia during a specific calendar year, where the total
amount of fue! energy of the fuel is adjusted by mulliplying it
with the EER as described in section 95485(a)(3)(C).
Where the petroleum feedstock is comprised entirely of
HCICO, EX, squals Eimeo:

E2.., Is the adjusted total amount of fuel energy, In MJ,
from gasoline (XD="gasoline") or diesel {(XD="diesel"),
derived from HCICO feedstock produced in or imported into
California during a specific calendar year, where the total
amount of fuel energy of the fuel is adjusted by multiplying it
with the BEER as described In section 95485(a)(3)(C); and

C has the same meaning as specified in section
95485(a)(3)(A).

it Determination of Carbon Intensity Value for HCICO-
derived Products, Clieco-

A regulated party subject to section 95486(b)}2)(A) must
determine the carbon intenslty value for its CARBOE,
gasoline or diesel fuel using any of the following that applies,
subject to Executive Officer approval as specified in section
95485(a)(2) or as otherwise specified.

-53 -



bR At e

CESE 1 09-CV-UZ238-LJ0-DLEG  Document o-4

Filed 1272872009 Page 55 o1 64

i The carbon intensity value shown in the
Catbon Intensity Lookup Table corresponding
to the HCICO's pathway; or

i, Except as provided in paragraph lil. below, if
there is no carbon intensity value shown in the
Carbon Intensity Lookup Table corresponding
to the HCICO's pathway, the regulated party
must propose a new pathway for its HCICO
and obtain approval from the Executive Officer
for the resulting pathway’s carbon intensity
pursuant to Method 2B as set forth in section
95486(d) and {f); or

i,  The regulated party may, upon writen
Exacutive Officer approval pursuant to section
95486(f), use the average carbon intensity
vaiue Ih the Carbon intensity Lookup Table for
CARBOB, gasoline or diesel fuel, provided the
GHG emissions from the fuel’s crude
production and transport steps are subject to
control measures, such as carbon caplure-and-
sequestration (CC8) or other methods, which
reduce the crude oil's production and transport
carbon-intensity value to 15.00 grams
CO2e/MJ of less, as determined by the
Executive Ofilcer.

(B)  For All Other Fuels and Blendstocks.

Except as provided in section 95486(c) and (), for each of a regulated
party's fuels, the regulated party must use the carbon intensity value in
Lookup Table that most closely corresponds fo the production process
used to produce the regulated party’s fuel. The Lookup Table carbon

intensity value selected by the regulated party is subject to approval by the
Executive Officer.

[Note: For example, if one of the regulated parly’s fuels |s compressed
natural gas (CNG) used in a light-duty vehicle, and the CNG is derived
from dairy digester biogas, the regulated party would use the total carbon
intensity value in Carbon infensity Lookup Table 6 (i.e., the last column In
Lookup Table 6) corresponding to the applicable Fuel (compressed
natural gas) and Pathway Description (Dalry Digester Blogas to CNG).

The result in this example would be a total carbon intensity vaiue of 1348
gC02e/MJ.] .

ZBh .



T R D AP RBTD SRR it

Case TIUY-Ccv-UZZ34-1.JU-ULB  Document b-£

FIed TZ1Z81Z009 Page Ho O o4

(c)

{d)

Method 2A — Customized Lookup Table Values (Modified Method 1).

Under Method 24, the regulated party may propose, for the Executive Officer's
written approval pursuant 1o section 95486(f), modifications to one or more inputs

1o the CA-GREET modsl used o generate the carbon intensity values in the
Method 1 Lookup Table.

For any of its fransportation fuels subject to the LCFS regulation, a regulated
party may propose the use of Mathod 2A to determine the fuel's carbon intensity,
ag provided in this section 85486(c). For each fuel subject to a proposed Method
24, the regulated party must obtain written approval from the Executive Officer
for its proposed Method 2A before the regulated party may use Method 2A for
determining the carbon Intensity of the fuel, The Executive Officer’s written

approval may Include more than one of a regulated parly’s fuels under Method
2A, :

The Executive Officer may not approve a proposed Mathod 2A unless the
regulated party and its proposed Methed 2A mest the scientific defensibility,
“5.10" substantiality, and data submittal requirements specified in section
95486(e)1) through (3) and the followlng requirements:

(1} The proposed modifled CA-GREET inputs must accurately reflect the

conditions specific to the regulaled patly's production and distribution
Process;

(2)  The proposed Method 2A uses only the inpufs that are already
incorporated in CA-GREET and does not add any hew inputs (8.9.,
refinery efficiency); and

{3}  The regulated party must request the Exacutive Officer to conduct an
analysis or modeling to determine the new pathway's impact on {otal
carbon intensity due to indirect effects, including land-use changes, as the
Execytive Officer deems approptiate. The Executive Officer will use the
GTAP Model (February 2009), which is incorporated by reference, or other
mode! determined by the Executive Officer to be at least equivalent fo the
GTAP Mode! (February 2009).

Mathod 28 — New Pathway Generaled by Cafifornia-Modified GREET (v.1.8b}.
Under Method 2B, the regulated party proposes for the Executive Officer's
written approval the generation of a new pathway using the CA-GREET as
provided for in this provision. The Executive Officer’s approval is subject to the
requirements as specified in section 05486(f) and the following requirements:

(1) For purposes of this provision, “new pathway” means the proposed full

fuel-cycle (well-to-wheel) pathway is not already in the ARB Lookup Table
specified in section 95486(b)(1), as determined by the Executive Officer;
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(e}

(2)  The regulated party must demonstrate to the Executive Officer's
satisfaction that the CA-GREET can be modified successfully to generate
the proposed new pathway. If the Executive Officer determines that the
CA-GREET mode! cannot successfully generate the proposed new
pathway, the proponent-regulated party must use either Method 1 or
Method 2A to determine its fuel's carben intensity;

(3)  The regulated party must identify alf modified parameters for use in the
CA-GREET for generating the new pathway,

(4)  The CA-GREET inputs used to generate the new pathway must accurately
reflect the conditions specific to the regulated party's production and
marketing process; and

(5)  The regulated party must request the Executive Officer to conduct an
analysis or modetling to defermine the new pathway's impact on {otal
carbon intensity due to indirect effects, including land-use changes, as the
Executive Officer deems appropriate. The Executive Officer will use the
GTAP Model (February 2009}, which is Incorporated by reference, or other
mode! determined by the Executive Officer to be at least equivalent fo the
GTAP Model {February 2008).

Sclentific Defensibility, Burden of Proof, Substantiality, and Data Submittal
Requirements and Procedure for Approval of Method 2A or 2B. For a proposed
Method 2A ot 2B fo be approved by the Executive Officer, the regulated party
must demonstrate that the method is both scientifically defensible and, for
Method 2A, meets the substantiality requirermnent, as spedcified below:

(1) Scientific Defensibility and Burden of Proof, This requirement applies to
both Method ZA and 2B. A regulated party that proposes to use Method
oA or 2B baars the sole burden of demonstrating to the Execulive Officer's
safisfaction, that the proposed method is sclentifically defensible.

(AY  For purposes of this regulation, “sclentifically defensible” means the
method has been demonstrated to the Executive Officer as being at
least as valid and robust as Method 1 for calculating the fuel's
carbon intensity,

(B}  Proof that a proposed method is scientifically defensible may rely
on, but is not limited to, publication of the proposed Method 2A or
28 in a major, well-established and peer-reviewed scientific journal
{e.g., Sclence, Nature, Jounal of the Alr and Waste Management
Association, Proceedings of the National Academies of Science).
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)

“5.40" Substantiality Requirement. This requirement applies only fo a
proposed use of Method 2A, as provided in section 95486(¢c). For each of
its transportation fuels for which a regulated party Is proposing to use
Method 2A, the regulated party must demonstrate, o the Executive
Officer's satisfaction, that the proposed Method 2A meets both of the
following substantiality requirements:

(A} The source-fo-tank carbon intensity for the fuel under the proposed
Method ZA is at least 5.00 grams CO2-eg/MJ less than the source-
to-tank carbon intensity for the fuel as calculated under Method 1.
“Source-to-tank” means all the steps involved In the
growing/extraction, production and transport of the fuel fo
California, but it does not include the carbon intensity due to the
vehicle's use of the fuel; “source-to-tank” may also be referred o as
"well-to-tank” or “field-fo-tank.”

(B) The regulated parly can and is expected to provide in California
more than 10 mililon gasoline gallon equivalents per year (1,158
MJ) of the regulated fuel. This requirement applies to a
transportation fuel only if the total amount of the fuel sold In
Califormia from all providers of that fuel exceeds 10 miliion gasoline
gallon equivalents per year.

Data Submittal, This requirement applies to both Method 2A and 2B, A
regulated party proposing Method 2A or 2B for a fuel's carbon intensity
value must meet all the following requirements:

(A)  Submit fo the Executive Officer all supporting data, caiculations,
and other documentation, including but not fimited to, flow
diagrams, flow rates, CA-GREET calcuiations, equipment
description, maps, and other information that the Executive Officer
determines is necessary to verify the proposed fuel pathway and
how the carbon Intensity value proposed for that pathway was
derived;

(8) Al relevant data, calculations, and other documentation in (A)
above must be submitied electronically, such as via emall or an
online web-based interface, whenever possible;

(C) The regulated party must specifically identify all information
submitted pursuant to this provision that Is a trade secref; "trade
secret” has the same meaning as defined in Government Code
section 6264.7; and

(D)  The regulated party must hot convert spreadsheets in CA-GREET
containing formulas into other file formats.
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()  Approval Process. To obtain Executive Officer approval of a proposed Method
2A or 2B, the regulated party must submit an application as follows:

(1)  General Information Requirements.

{A)  For a proposed use of Method 2A, the regulated party's application

must contain all the information specified in section 95486(¢), (&),
and (N(2);

(BY Fora proposed use of Method 2B, the regulated party’s application
must contain all the information specified in sectlon 85486(d),

{e)(1), (e)(3), and {}(2).

(2)  Use of Method 2A or 2B Prohibited Without Executive Officer Approval.
The regulated party must obtain the Executive Officer’s written approval of
its application submitied pursuant to section 85486(f)(1) above before
using a proposed Method 2A or 28 for any purpose under the LCFS
regulation. Any use of a proposed Method 2A or 2B before Executive
Officer approval Is granted shall constitute a violation of this regulation for
sach day that the violation occurs, A regulated party that submits any
information or documentation in support of a proposed Method 2A or 2B

must include a written statement clearly showing that the reguiated party
understands and agrees to the following:

(A)  All information not identified in 95486(e)(3)(C) as trade secrefs are
subject to public disclosure pursuant fo title 17, CCR, sections
91000-01022 and the California Public Records Act (Government
Code § 6250 et seq.), and

(B)  Ifthe application is approved by the Executive Officer, the carbon
intensity values, associated parameters, and other fusl pathway-
related information obiaihed or derived from the application will be
incorporated into the Method 1 Lookup Table for use on a free,
unlimited license, and otherwige unrestricted basis by any person;

(3)  Complefeness/incompleteness Determination. After recelving an
application submitted under this section, the Executive Officer shall
determine whether the application is complete within 15 work days. If the
Executive Officer determines the application is incomplete, the Executive
Officer shall notify the regulated party accordingly and identify the
deficlencies in the application. The deadiine set forth in this provision
shall also apply to supplemental information submitted in response fo an
incomplateness determination by the Executive Officer.
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{4)

(5)

Public Review. After determining an application Is complete, the
Executive Officer shall publish the application and its detalls on ARB's
website at hitp://www.arb.ca.govifuels/icfsfics.htm and make it available
for a public-review process in accordance with applicable provisions of the
Administrative Procedure Act {Government Code section 11340 et seq.).
The Executive Officer shall freat all trade secrets specifically Identified by
the regulated party under section 95486(e)(3)(C) above In accordance
with title 17, CCR, sections 91000-91022 and the California Public
Records Act {(Government Code § 6250 e seq.).

Final Action. The Executive Officer shall take final action to approve or
disapprove an application submitted pursuant to this subsection (f) in
accordance with applicable provisions of the Administrative Procedure Act
(Government Code section 11340 et seqa.). The Executive Officer shall
notify the regulated party accordingly and publish the final action on ARB's
webslite at httpr//www.arb.ca.govifuelsficfs/icfs.htm, If the final action is
approval of a new carbon intensity value and assoclated fuel pathway, the
Executive Officer shall update the Lookup Table to reflect the new value
accordingly pursuant to applicable provisions of the Administrative
Procedure Act (Government Code section 11346 et seq.). If the Executive

Officer disapproves an application, the disapproval shall identify the basis
for the disapproval.

NOTE: Authority cltec: Sections 38510, 38560, 38580.5, 38571, 38580, 39600, 39601, 41610, 41511,
Health and Safety Code; and Western Off and Gas Ass’n v. Orange County Alr Polfutlon Conlral District,
14 Cal.3rd 411, 121 Cal.Rpir, 249 (1975), Reference clted: Sections 38501, 38510, 38660, 38560.5,
38571, 38580, 39000, 38001, 38002, 39003, 39515, 305186, 41510, 41511, Health and Safety Code; and

Westermn Ol and Gas Ass'n v. Orange County Alr Pollution Control District, 14 Cal.3rd 411, 121 Cal.Rptr,
248 (1975}

Section 95487. Requirements for Multimedia Evaluation

(@)

Pre-Sale Approval Requirement. Except as provided for in section 95487(c), a
regulated party must not sell, supply, distribute, import, offer for sale, or offer for
use In California a regulated fuel unless one of the following conditions has first
been met:

M

(2)

a multimedia evaluation for the regulated fuel has been conducted
pursuant to the requirements specified in this regulation, and that
avaluation has been approved by the Exscutive Officer; or

a multimedia evaluation for the regulated fue! has been conducted, and

that evaluation was approved by the Executive Officer prior to the date the
Office of Administrative Law (OAL) approves the LCF8 regulation,

“BY -
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{b) Reguirements.

(1)  The Executive Officer, or his or her designee, shall not approve a
multimedia evaluation subject to this section 95487(b) unless the
evaluation has undergone the process for review and approval gpecified in
H&S section 43830.8, including but not limited to, recelving peer review
and approval by the California Environmental Policy Council pursuant to
H&S section 43830.8(d)-(g). For purposes of H&S section 43830.8(a),
each Executive Officer approval of a regulated fuel for compliance with the
LCFS regulation under section 95487{a)(1) shall constitute complience
with the requirement in H&S section 43830.8{(a) for conductihg a

multimedia evaluation prior to adoption of a "regulation that establishes a
spedcification for motor vehicle fuel.”

2y Al multimedia evaluations subject to this sectlon 95487 shall be evaluated
in accordance with the California Environmental Protection Agency
(Cal/EPA) guidance document entitied, Guidance Document and
Recommendations on the Types of Scientific information Submitted by
Applicants for California Fuels Environmental Multimedia Evaluations
{June 2008}, which can be downloaded at

hitp:/iwww.arb.ca.govifuels/multimedia/080608guidance.pdf, and which is
incorporated harein by reference.

{cy  Exemptions.

{1)  Negative Declaration For ARB-Adopied New Or Amended Fuel

Specifications. The requirements of this section 95487 do not apply to a
regulated fuel if;

(A) the regulated fuel is subject to a proposed ARB regulation
establishing a new or amending an existing fuel specification, which
ARB adopts after the date OAL approves the LCFS regulation; and

(B) the California Environmental Policy Council, following an initlal
evaluation of the proposed regulation, conclusively determines that
the regulation will not have any significant adverse impact on public
health or the environment.

(2)  CaRFG, Digsel Fuel, £100, E85, CNG, LNG, and Hydrogen. The
reguirements of this section ‘95487 do not apply to a regulated fuel if:

(A) the fuel is subject to an ARB-adopied fuel specification; and

(B) the Executive Officer does not amend that fuel specification after
OAL approves the LCFS regulation.
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Fusls currently subject {o this provision Include CaRFG, diesel fusl, E100,
E85, CNG, LNG, and hydrogen. This provision applies only to the extent
that the Executive Officer does not amend the fuel specification for any of
the above fuels. When OAL approves an ARB amendment o a fuel

specification identified above, this provision shall no longer apply for that
fuel.

(3)  Biomass-Based Diesel and Efectricity. The requirements of this section
95487 do not apply {o a regulated fuel that;

(A} is subject {o the Division of Measurement Standards’ Engine Fuels
Standards (title 4, CCR, § 4140 ot seq.); but

(B} Is not subject to an ARB-adopted fuel specification,

Fuels currently subject to this provision include blomass-based
diesel, and electricity, This provision applies only to the extent that
the Executive Officer does not adopt a fuel specification for any of
the above fuels. When OAL approves an ARB-adopted fus!
specification for a fuel identifled above, this provision shall no
longer apply for that fuel,

NOTE: Authorlty cited: Sectlons 38510, 38580, 38560.5, 38571, 38580, 39600, 30601, 41510, 41811,
Health and Safety Code; and Western O and Gas Ass'n v, Orange County Alr Pollution Confrot District,
14 Cal3rd 411, 121 Cal.Rptr, 248 (1875). Reference clted: Sections 38501, 38510, 38560, 38560.5,
38671, 36580, 38000, 30001, 38002, 39003, 39515, 39516, 41510, 41511, Health and Safety Code; and

Western Oif and Gas Ass’n v. Orange Couniy Alr Pollution Confrof District, 14 Cal.3¢d 411, 121 Cal Rptr,
248 (1978).

Section 95488. Cap and Trade
(@)  [This section is regerved for future use)

NOTE: Authorlly clted: Sections 38510, 38580, 38560.5, 38571, 38580, 30600, 39601, 41510, 41611,
Health and Safety Code; end Western Ol and Gas Ass'n v. Orange County Air Follution Control District,
14 Cal.3rd 411, 121 Cal.Rpir. 249 (1975). Referencs clied: Sections 38501, 38510, 38560, 38560.5,
38571, 38580, 38000, 38001, 39002, 39003, 38515, 38516, 41610, 41511, Health and Safely Code; and

Wesfern Oif and Gas Ass'n v, Orange County Alr Pollufion Confrol Districf, 14 Cal.3rd 411, 121 Cal.Rpir.
248 (1975}

Section 95489, Regulation Review

As provided In this section, the Executive Offlcer shall conduct two reviews of the
implementation of the LCFS program. The first review shall be completed and
presented to the Board by January 1, 2012; the second review shall be
completed and presented to the Board by January 1, 2015,
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(@)  The scope of each review shall include, at a minimum, consideration of the
following areas:

(1) The LCFS program's progress against LCFS targets;

(2} Adjustments to the compliance schedule, if needed;

(3)  Advances in full, fuelifecycle assessments;

(4)  Advances In fuels and production technologies, Including the feasibillty
and cost-effectiveness of such advances;

{6)  The availability and use of ultralow carbon fuels to achleve the LGFS
standards and advisability of establishing additional mechanisms to
incentivize higher volumes of these fuels to be used:

(6)  An assessment of supply avallabillties and the rates of commercialization
of fuels and vehicles:

(7)  The LCFS program’s impact on the State’s fuel supplies;

(8)  The LCFS program’s impact on state revenues, consumers, and economic
growth;

(@) An analysis of the public health Impacts of the LCFS at the state and local
level, Including the Impacts of local infrastructure or fuel production
facilifies in place or under developtment fo delfiver low carbon fuels, using
an ARB approved method of analysls developed in consultation with
public health experts from academia and other government agencies;

(10)  An assessment of the air quality impacts on California associated with the
implementation of the LCFS; whether the use of the fue! in the State will
affect progress towards achieving State or federal alr quality standards, or
results In any significant changes In toxic air contaminant emissions; and
recommendaticns for mitigation to address adverse air quality impacts
identified;

{11) Identification of hurdles or barrlers {e.g., permitling issues, infrastructure
adequacy, research funds) and recommendations for addressing such
hurdles or barriers;

(12) Significant economic issues; fusl adequacy, reliability, and supply Issues;
and environmental issues that have arisen; and

(13) The advisability of harmonizing with international, federal, regional, and
state LCFS and fifecycle assessments.,

(b)  The Executive Officer shall establish an LCFS advisory panel by July 1, 2010,
Panel participants should include representatives of the California Energy
Commission; the California Public Ulilities Commission; fuel providers; storage
and distribution infrastructure ownerfoperators; consumers; engine and vehicle
manufacturers, environmental justice organizations; environmental groups;
academla; public health; and other stakeholders and government agencies as

deemed appropriate by the Executive Offlcer, The advisory panel shall
participate In the reviews of the LCFS program required by this section, and the
Executive Officer shall soliclt comments and evaluations from the panel on the
ARE staff’s assessments of the areas and elements specified in section (a)
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above, as well as on other topics relevant to the periodic reviews.

{¢)  The Executive Officer shall conduct the reviews specified above in a public
process and shall conduct at least two public workshops for each review prior {o
presenting the reports 1o the Board. In presenting the results of each program
review to the Board, the Executive Officer shall propose any amendments or
such other astion as the Executive Officer determines is warranted,

NOTE; Authorlty cited: Sections 38510, 38560, 38660.5, 38571, 38580, 30600, 39601, 41510, 41511,
Health and Safsty Code; and Western Of and Gas Ass'n v, Orange County Air Pollution Confrof District,
14 Cal.3rd 411, 121 Cal.Rptr, 249 {1975), Reference cited: Sections 38501, 38510, 38560, 38560.5,
38571, 38580, 39000, 39001, 39002, 39003, 39515, 39516, 41510, 41511, Health and Safety Code; and

Western Off and Gas Ass'n v, Crange County Air Pollution Control Distrist, 14 Cat.3rd 411, 121 Cal.Rptr,
249 (1875),

Sectlon 85490. Enforcement Protocols

Notwithstanding section 85484 (c) and (d), the Executive Officer may enter into
an enforceable written protocol with any person to ldentify conditions under which
the person may lawfully meet the recordkeeping, reporting, or demmonstration of
physical pathway requirements In section 95484(c) and (d), The Executive
Officer may only enter Into such a protocol if he of she reasonably determines
that the provisions in the protocol are necessary under the clrcumstances and at
least as effective as the applicable provisions spedcified in section 95484(c} and

(d). Any such protoco! shall include the person’s agreement fo be bound by the
terms of the protocol,

NOTE: Authorlty cited: Sections 38510, 38560, 38660.5, 38571, 38580, 30500, 30801 » 41510, 41511,
Health and Safety Code; and Wesfern OF and Gas Ass'n v. Orange County Alr Pollution Control Digtrict,
14 Cal.3rd 411, 121 Cal.Rptr. 249 {1876). Reference cited; Sections 38501, 38510, 38560, 38560.5,
38571, 38580, 39000, 39001, 39002, 33003, 39615, 39516, 41510, 41511, Health and Safety Code; and
Western Off arct Gas Ass'n v, Orange County Alr Pollutfon Controf Distriot, 14 Cal,3rd 411, 121 Cal.Rptr,
249 (1975),
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