March 20, 2013

I would like to submit the following as a possible antitrust violation and potential anticompetitive activity.
For many years, a ConocoPhillips franchisee in Lawrence, Kansas — Zarco 66 Inc. offered E85 ethanol blends at its fueling station at 1548 E. 23rd St., Lawrence, KS.
One of the station’s fuel tanks contained “regular” gasoline and a second tank contained straight ethanol—a tank that might have otherwise been reserved for “premium” gasoline at a more antiquated station. Zarco 66 offered customers E85 by blending the appropriate mixture of gasoline and ethanol straight at the pump—using “blender” pumps that it obtained through a grant administered by the Department of Energy. Because only certain vehicles can use E85, ConocoPhillips may have viewed this alternative fuel as a gimmick—one that posed no real threat to the industry’s monopoly. 
But shortly after Zarco 66 became the first fueling station in the nation to offer E15—a fuel that can be used in any light-duty vehicle manufactured over the last decade—ConocoPhillips quickly threatened to terminate Zarco 66’s franchise agreement and charge Zarco 66 hundreds of thousands of dollars in penalties unless Zarco 66 started offering “premium” gasoline—gasoline that would replace the ethanol housed in one of Zarco 66’s fueling tanks, and a gasoline that is likely to result in far fewer sales than the ethanol blends that would be available if Zarco 66 maintained the current ethanol contents.
In the Zarco 66 situation, ConocoPhillips may be enforcing the unlawful act of “tying” agreements which violate Section 1 of the Sherman Antitrust Act.
Here, ConocoPhillips may be forcing fuel stations to purchase and carry a product that they otherwise do not wish to carry (premium gasoline) as a condition for purchasing and carrying the tying product (regular gasoline). Because franchisees are locked into franchise agreements (and such a lock-in effect is magnified when, as in the case of Zarco 66, the oil franchisor changes the terms of the relationship midstream), an oil franchisor holds appreciable economic power over the franchisee, which it is using to force franchisees to purchase premium fuel that they might not otherwise wish to carry. 
Moreover, because premium gasoline requires a separate tank that would otherwise hold the ethanol necessary to offer gasoline-ethanol blends (and companies such as ConocoPhillips are well-aware that most fuel stations have only two tanks devoted to gasoline), ConocoPhillips may be attempting to effectively eliminate ethanol competition by tying the sale of premium to regular gasoline.
In addition, ConocoPhillips' conduct may be contrary to the Gasohol Competition Act of 1980. That legislation makes it unlawful to “unreasonably discriminate[] against or unreasonably limit[] the sale, resale, or transfer of gasohol or other synthetic motor fuel of equivalent usability.” 15 U.S.C. § 26a(a)(2). 
By enforcing a premium requirement to the exclusion of ethanol blends, ConocoPhillips may be unreasonably limiting the sale of E15.
Similarly, ConocoPhillips' actions may violate the policies that underlie the Petroleum Marketing Practices Act. By forcing franchisees to purchase premium gasoline, franchisors are acting to preclude franchisees from ‘converting an existing tank or pump on the marketing premises of the franchisee for renewable fuel” in violation of that legislation. See 15 U.S.C. § 2807(b)(1)(B). What is more, the Act was intended to allow franchisees to sell “a renewable fuel in lieu of 1 . . . grade of gasoline.’ Id. § 2807(c). As a result, ConocoPhillips may be directly subverting this legislation by making it impossible for franchisees to offer gasoline-ethanol blends higher than E10, such as E85 and biodiesel.
I look forward to learning more about your review as it progresses. My contact details are listed below.
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